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THE BAHAMAS 
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THE BAHAMAS 

THE FAIR COMPETITION ACT [] 

 

CHAPTER [] 

An Act to provide for the prohibition of anti-competitive conduct, unfair and misleading trading 

practices, investigation and determination of cases, and review and control mergers for the purpose 

of promoting, maintaining, and encouraging competition in markets in The Bahamas. 

 

[Day, Month, Year] 

 

 

PART I: PRELIMINARY 

1. This Act shall be cited as the Fair Competition Act [] and shall come into 

operation six months after the date 1as the Minister may prescribe by Order published in 

the Gazette. 

 

 

 
   

2. In this Act, all terms have the meaning attributed to them by the Interpretation 

and General Clauses Act unless expressly defined herein- 

 

 “agreement” includes any agreement, arrangement or understanding, whether oral or 

in writing or whether it is legally enforceable or is intended to be legally enforceable;2 

 

“Board of Commissioners” or “Board” means the Board of Commissioners constituted as 

such under section 6; 

 

“CARICOM” the Caribbean Community as established under the Treaty of 

Chaguaramas. 

 

“Commission” means The Fair Trading Commission established by section 5; 

“Commissioner” means a member of the Board of Commissioners; 

 

“complaint” means a complaint initiated under   section 18(2); 

                                                           
 

1 This enables the funding and set-up of the agency/staff, etc. to be planned ahead of the official inauguration date of the competition 

authority. 
2 The definition of agreement in competition law differs from the definition of agreement at Common Law or under any applicable contract 

law statute. Therefore, even if the interpretation statute has a current definition of agreement, this law must have a separate definition. 

Title and 

Date of 

Commence

ment  

Interpretatio

n  



Government Gazette, DD/MM/YY No. [xx] 

 LAY MAN’S DRAFT The Bahamas Fair Competition Act 

 

 

Page 7 of 81 

 

“concerted practice” means an activity consisting of unified or cooperative conduct, 

or series of such activities, undertaken by enterprises by means of an agreement or by 

any conduct that substitutes individual action or decision-making; 

 

“confidential information” means- 

a) commercial information whose disclosure the Commission thinks might significantly harm 

the legitimate business interests of the enterprise to which it relates; or  

 

b) information relating to the private affairs of an individual whose disclosure the 

Commission thinks might significantly harm the individual’s interests; or 

 

c) information whose disclosure the Commission thinks is contrary to the public interest. 

 

“consumer” means any person, whether an individual or organisation, enterprise, or other 

entity, for whom goods or services are or are intended to be supplied in the course of a 

business carried on by a supplier or potential supplier and who does not seek to receive the 

goods or services in the course of a business carried on by the person; 

 

“Court” means the Supreme Court which shall have jurisdiction over matters arising under 

this Act. 

 

“Directorate for Competition” means the department within the Commission charged with 

investigating matters arising under this Act. 

 

“document” includes electronic records and any other thing in which information is 

recorded; 

 

“enterprise” means a firm, partnership, joint-venture, corporation, company, association, or 

other juridical person, irrespective of whether created or controlled by individuals in the 

private sector or by the state, that engages in economic activity, and includes any branch, 

subsidiary, affiliate, or other entity, directly or indirectly, controlled by the person;3 

                                                           
 

3 In competition law, there is a significance in defining “enterprise”. This definition signifies to whom the law is to apply. It gives the competition 

authority and the courts “personal jurisdiction” over certain actors and makes the prohibitions under the Act applicable to them. In other 

words, the legal definition of the term “undertaking” (in EU competition law, for example) or “enterprise” in this law, helps us to understand 

who the proper subjects of competition law are. In CARICOM, for example, the proper subjects of competition law are “enterprise”, that is, 

“any person engaged for gain in the production or distribution of a commodity or service”.  However, this is a faulty definition because even 

non-profit organisations not in business for a “gain” can affect competition on a market. For example, an association of churches that 

engage in group purchasing ventures and resells products to its congregation may do so for “non-profit” or charitable reasons but, 

nevertheless, the law must apply to them because such group purchasing arrangements where the church association achieves buyer 

power is perfectly capable of running a business out of the market through use of anticompetitive business means. Generally, a law applies 

to all natural persons whether legal entities or individual citizens.  In competition law, a deliberate effort is made by the legislature to explicitly 

make the case that the law only applies to market players, that is, all those publicly or privately-owned firms that impact on competition in 

the market and any owners, managers or employees authorised to Act on behalf of those market players.  The prohibitions under the various 

pieces of legislation – that is, prohibitions on abuse of dominance and anticompetitive agreements- will not apply unless the firm in question 

is of a class that is covered by the competition legislation. 
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“functions” includes powers and duties; 

 

“goods” shall include all kinds of moveable and immovable property, money, securities, 

choses in action and any reasonable substitutes thereto, taking into account ordinary use, 

functionality, commercial practice, and geographical, technical, and temporal 

constraints. 

 

“investigating officer” means the authorised officer within a department of the Commission 

responsible for the investigation and enforcement of the Act; 

 

“know-how” means information that is kept confidential in order to preserve competitive 

gains and shall include unregistered designs, business processes, trade and business secrets, 

and other practical and non-patented information, identifiable business processes, or other 

secret, significant, useful, and practical methods; 

 

“legally privileged information” means information that contains request for advice to, and 

advice from, external counsel qualified to practice if made for that purpose, and in the 

interests, of the enterprise’s rights of defence; 

 

“market” in relation to goods or services is a reference to goods or services, as the case 

may be, supplied in or into The Bahamas and when used in relation to any goods or services, 

includes a market for those goods or services and other goods or services that are 

substitutable for, or otherwise competitive with, the first-mentioned goods or services; 

 

“Minister” means the Minister responsible for industry, trade, and commerce or otherwise 

responsible for business affairs; 

 

 

“service” includes a service of any description whether industrial, trade, professional or 

otherwise; 

 

“turnover” means the amounts accrued from the sale of goods and/or services; 

 

“writing” includes text that is- 

 

a) transmitted by electronic means; 
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b) received in legible form; and 

 

c) capable of being used for subsequent reference. 

 

 

3.  The objects4 of this Act are to- 

 

a) promote, maintain, and encourage competition and enhance economic 

efficiency in production, trade, and commerce; 

 

b) prohibit anti-competitive business conduct that prevents, restricts, or distorts 

competition or constitutes the abuse of a dominant position in a market;  

 

c) regulate mergers which could result in harm to competition and adverse effects 

to the interests of consumers and the economy; 

 

d) facilitate an enabling business environment to enlarge The Bahamas’s prospects 

for economic development;  

 

e) promote the welfare and interest of consumers. 

 

 

                                                           
 

4 This section outlines the key underlying policy goals of the competition law of The Bahamas.Most developing countries tend to focus their 

competition policy on the enhancement of levels of consumer welfare. Consumer welfare is typically manifested as low prices, with high 

quality goods, wide choice in goods, with a high consumer-to-product accessibility ratio, and excellent after-purchase services. 

Competition regulators seek to regulate competition to keep markets competitive or to ensure that they become competitive. And, as 

alluded to previously, the main goal of doing so is to seek competitive market conditions that lead to high levels of consumer welfare. When 

we say competition, law strives to protect against harm to the consumer, it must not be interpreted to mean that competition law is focused 

on the consumer. Competition law is designed to protect competition or the competitive process. The main prohibitions within this law (on 

anticompetitive agreements, abuse of dominance and anticompetitive mergers) will be assessed from the perspective of the underlying 

goal. Therefore, the case assessor will always use the goals outlined in this section to ascertain whether there is any harm to competition in 

a market in the Bahamas. The additional goals on development, etc. are a direct outcome of applying the consumer welfare approach 

policy approach; but these goals are also capable of being realized directly when the case assessor reviews anticompetitive conduct with 

a view to maintaining/achieving those outcomes. So, the goal is to protect competition and this in turn benefits the consumer. 

Objects of 

the Act   
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4. (1) This Act applies to all economic activities within or having an effect within The 

Bahamas.5 

 

(2) If a body charged with public regulation has jurisdiction in respect of any conduct 

regulated in terms of this Act within a particular sector, the Commission and that body 

shall- 

 

a) identify and establish procedures for management of areas of concurrent 

jurisdiction; 

b) provide for the exchange of information and the protection of confidential 

information; and 

 

c) promote cooperation to ensure consistent application of the provisions of this 

Act, 

 

(3) Provided that in all matters concerning anti-competitive business conduct and 

review and control of mergers, if there is any conflict or inconsistency, the object of this 

Act, its provisions, regulations made pursuant thereto, and decisions of the Commission 

shall prevail. 

 

 

PART II: ADMINISTRATION AND FUNCTIONS 

 

5. (1) The Fair Trading Commission is hereby established as a statutory body with 

perpetual succession and shall have jurisdiction to carry out the functions and powers 

designated to it under this Act. 

 

         (2). The functions of the Commission are to - 

 

a). keep under review commercial activities in or into The Bahamas with a view to 

ascertaining practices which may adversely affect the economic interests of consumers 

in a market in The Bahamas; 

 

b). undertake, on its own initiative or at the request of any person, such investigations in 

relation to the conduct of business as will enable it to determine whether any enterprise 

is engaging in practices in contravention of this Act; 

 

c). conduct such inquiries as it may consider necessary or desirable in connection with 

any matter falling within the provisions of this Act; 

 

                                                           
 

5 The conduct of multinational corporations—where those corporations sell goods in or into The Bahamas is covered under this Act. For 

example, if  GLAXO-SMITH KLINE is merging with a North American company and that company sells pharmaceuticals, for example, in or 

into the Bahamas, then that merger may be subject to the merger review and control procedures under this Act. 

Application 

of the Act    

Establish-

ment and 

functions of 

The Fair 

Trading 

Commission     
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d). advise the Minister on such matters relating to the operation of this Act as it thinks fit 

or as may be requested by the Minister; 

 

e). take such action as it considers necessary with respect to any abuse of a dominant 

position by any enterprise that has an effect on consumers in a market in The Bahamas; 

 

f). eliminate any anti-competitive agreement that has an effect on consumers in a 

market in The Bahamas; 

 

g). eliminate unfair and misleading trading practices in The Bahamas; 

 

h)  review and control mergers having an effect in or into The Bahamas 

 

i). undertake advocacy, research, and market studies to advance the goal of this Act; 

 

j). carry out such other functions as are required to give effect to this Act. 

 

(3). The Commission is also required to – 

 

(a) make available – 

 

(i) to persons engaged in business, general information with respect to their rights and 

obligations under this Act; 

 

(ii) for the guidance of consumers, general information with respect to the rights and 

obligations of persons under this Act affecting the interests of consumers; 

 

(b) undertake studies and publish reports and information regarding matters 

affecting the interests of consumers; 

 

(c) co-operate with and assist any association or body of persons in developing and 

promoting the observance of standards for the purpose of ensuring compliance with 

the provisions of this Act. 

 

(4).  The Commission is further required to co-operate with – 

 

(a) the CARICOM Competition Commission and other Regional Competition Authorities 

for the purpose of enforcing compliance with the provisions of this Act; and6 

                                                           
 

6 It may become necessary in the future to coordinate and exchange information with regional competition authorities in CARICOM 

Member States and in Latin America or the United States, for example. This is especially the case if bilateral or multilateral trade treaties 

require this type of coordination or cooperation of competition law enforcement activity. This type of cooperation is to the benefit of The 

Bahamas and it not only enhances trading outcomes but also directly impacts on the outcomes of competition law cases. See for 

example the level of cooperation and coordination required to prosecute the Vitamins Cartel Case COMP/E-1/37.512 and the Airfreight 

Cartel Case COMP/39.258 which affected, monetarily, consumers from all over the world.  
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(b) competition authorities of other Member States for the purpose of detecting and 

preventing anti-competitive conduct and exchanging information relating to such 

conduct. 

 

 (6). Except as otherwise provided in this Act, for the purpose of carrying out its functions 

under this Act, the Commission may – 

 

(a) declare certain business practices to be abuses of dominant position; 

(b) order enterprises to cease and desist from any form or conduct that has or is likely to 

have as its object or effect the lessening of competition 

(c) order the termination of an agreement; 

(d) prohibit the making or carrying out of an agreement or the putting into effect of any 

anti-competitive term or condition of an agreement; 

(e) prohibit unfair and misleading trading practices; 

(f) suspend and order the application of conditions to a merger which is likely to 

substantially lessen competition on a market in The Bahamas. 

 

(7) The Commission shall have the power to obtain such information as it considers 

necessary to assist it in its inquiry and where it considers appropriate, shall examine, and 

obtain verification of documents submitted to it. 

 

(8). The Commission shall have power to – 

 

(a) summon and examine witnesses; 

(b) call for and examine documents; 

(c) administer oaths; 

(d) require that any document submitted to the Commission be verified by affidavit; 

(e) adjourn any inquiry from time to time; 

(f) require the furnishing of such returns or information as it may require by such persons 

as it may specify by notice; 

(g) make applications to the Court for the purpose of enforcing an order. 

 

 

(9). The Commission may require a person engaged in business or trade or such other 

person as the Commission considers appropriate, to state such facts concerning goods 

manufactured, produced, or supplied by that person or services so supplied, as the 

Commission may think necessary to determine whether the conduct of the business is 

relation to the goods and services constitutes an anti-competitive business practice. 

 

(10). A summons to attend, give evidence or produce documents before the 

Commission shall be served on the person required so to attend and give evidence or 

to produce documents and shall be issued by the hand of the Director General or any 

member of the Commission. 

 



Government Gazette, DD/MM/YY No. [xx] 

 LAY MAN’S DRAFT The Bahamas Fair Competition Act 

 

 

Page 13 of 81 

 

(11). All persons summoned to attend and give evidence or produce documents at any 

sitting of the Commission shall be bound to obey the summons served upon them. 

 

(12). Hearings of the Commission shall take place in public, but the Commission may, 

whenever the circumstances so warrant, conduct a hearing in camera. 

 

(13). Any person who- 

 

(a). without sufficient cause, fails or refuses – 

(i) to attend or give evidence before the Commission in obedience to a summons issued 

under this Act; 

(ii) to produce any document which he is required by such summons to produce; or 

(iii) refuses to take an oath or make an affirmation as a witness or to answer any question 

put to him; 

 

(b) being a witness leaves a sitting of the Commission without the Commission’s 

permission; 

 

(c) wilfully – 

(i) insults any member or officer of the Commission; 

(ii) obstructs or interrupts the proceedings of the Commission; or 

(iii) refuses to comply with a requirement of the Commission under this Act; 

 

(d) makes a complaint to the Commission that a business enterprise is acting in 

contravention of this Act, which the Commission finds to be a vexatious, frivolous, or 

malicious complaint,  

 

commits an offence and is liable on summary conviction to a fine upon conviction to a 

fine not exceeding one million dollars or to imprisonment for a period not exceeding 

twelve months or to both such fine and such imprisonment.   

 

6. (1). There is to be a Director General of the Commission, appointed by the 

Minister, who is responsible for overseeing the management and administration of the 

Commission. 

 

(2) The Director General shall have responsibility to report on the affairs, functioning and 

activities of the Commission to the Minister.  

 

The Director General may appoint full-time employees, temporary, specialised, or 

technical staff for the purpose of administering the functions of the Commission. 

 

(3) The Director General may determine the remuneration of the full-time employees, 

temporary specialised or technical staff, subject to the approval of the Minister. 

 

Director 

General and 

Other Staff  

and the 

Board of 

Commission

ers 
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(4) The Director General may establish departments or divisions within the Commission 

for the purpose of ensuring the proper exercise of the administrative, investigative and 

decision-making functions of the Commission. 

 

(5). There shall be established a Board of Commissioners which shall consist of not fewer 

than seven and not more than eleven members (of whom at least half of the appointed 

members shall be women) appointed by the Minister in consultation with the Director 

General. 

 

(6). The Board of Commissioners shall be appointed in writing for a period not exceeding 

three years, provided that only two members of the Board of Commissioners are 

replaced every three years and every constitution of the Board of Commissioners has a 

member of the legal profession as a member. 

 

(7). Members of the Board of Commissioners shall be appointed from among persons of 

character and integrity, having satisfied pre-defined professional qualifications as set 

out under regulations made by the Commission and having had extensive and relevant 

professional expertise in law, commerce or trade, finance, industrial organisation or 

micro-economics, science and technology, statistics, or accounting.  

 

(8). The Minister acting on the advisement of the Director General, shall appoint one 

member of the Board of Commissioners as Chairman. 

 

(9). The Commission may, subject to the approval of the Minister, make Regulations 

governing all employees, specialised and technical staff of the Commission, and 

members of the Board of Commissioners, and regarding Commission organisation and 

structure, qualifications, internal code of conduct, management of conflict of interest, 

disclosure of financial interests and confidentiality in proceedings before the 

Commission and rules governing the proper internal administration and management 

of the Commission and penalties for violation of the regulations . 

 

7. (1) The funds of the Commission consist of – 

 

(a). such sums as may be appropriated by an Act of Parliament for the purposes of this 

Act; 

(b) fees collected pursuant to subsection (3); 

(c) fines and fixed penalties paid to the Commission; 

(d) all monies paid to the Commission by way of grants or donations; 

(e) all monies made available to or borrowed by the Commission under this Act for   the 

purpose of the Commission with the approval of the Minister; and 

(f) any other moneys which may in any manner become payable to or vested in the 

Commission in respect of any matter incidental to its functions. 

 

Funds of the 

Commission 

and Power 

to Charge 
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(2). All fines and fixed penalties paid to the Commission shall be used solely to defray 

the expenses generated in connection with the performance of its functions under this 

Act.  

 

(3). The Commission may charge such fees as may be prescribed from time to time in 

connection with services rendered by it under this Act and such fees shall be remitted 

to the Commission and shall be used to defray the expenses generated in connection 

with the performance of its functions under this Act, including the funding of the 

remuneration of regular, temporary, specialised, or technical staff. 

 

8. (1) The Commission shall maintain proper accounts and other records in 

connection to its functions under this Act and shall undergo an annual audit by the 

Auditor General or by any auditor approved by him.  

 

(2)   The Commission shall –  

 

b) within four months after the end of each financial year, submit to the Minister 

statement of accounts audited in accordance with subsection (1); and 

c) not later than four months prior to the beginning of each financial year, submit 

to the Minister for approval, estimates of revenue and expenditure for that financial 

year. 

 

9. A report on merger activities shall be produced by the Commission annually and 

supplied to the Minister and that report shall include a report on the annual audit 

conducted in line with section 8(1) of the Act. 

 

 

10. In connection with its functions under this Act, the Commission and any divisions 

or departments established thereunder shall have the power to- 

 

a) order an enterprise to provide it with information necessary to assist it in its 

investigations and where it considers appropriate, shall examine, and obtain verification 

of documents submitted to it;  

 

b) summon and examine witnesses;  

 

c) call for and examine documents;  

 

d)  administer oaths;  

 

e)  require that any document submitted to the Commission be verified by affidavit, 

adjourn any inquiry from time to time; and  

 

f)  require the furnishing of such returns or information as it may require by such 

persons as it may specify by notice. 
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11. All communication to the Commission, or to a member of the staff of the 

Commission, may be – 

 

b) Delivered by hand 

c) Addressed by post 

d) Communicated by telephone 

e) Transmitted by electronic mail 

 

 

12.  The office of the Commission shall be open to the public on such days as 

prescribed by subsidiary regulation or notice.  

 

13. (1) Delivery or transmission of invitations and other documents to the Commission 

may be effected in any of the following ways- 

 

a) delivery by hand against receipt; 

 

b) registered letter with acknowledgement of receipt; 

 

c) facsimile with a request for acknowledgement of receipt; or 

 

d) electronic mail with a request for acknowledgement of receipt; 

 

(2) Where the document is delivered or transmitted outside of the office hours of the 

Commission, the document shall be deemed to have been delivered on the next 

working day.  

 

(3) Any document that is delivered by fax must include a cover page, and a 

document that is transmitted by electronic mail shall be accompanied by a cover 

message, in either case setting out-  

 

a) the name, address, and telephone number of the sender;  

 

b) the name of the person to whom it is addressed, and the name of that person’s 

representative, if it is being sent to the representative of a person;  

 

c) the date and time of transmission;  

 

d) the total number of pages sent, including the cover page; and  

 

e) the name and telephone number of the person to contact if the transmission 

appears to be incomplete or otherwise unsuccessful. 

 

(4) Where this Act requires the Commission to issue a document- 
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a) the document will be deemed to have been issued by the Commission when it 

has been signed, and served on any person to whom it is addressed; and 

 

b) notwithstanding section 12, the document may be signed and served at any 

time of the day. 

 

(5) The Commission shall assign case numbers, in accordance with its filing system, 

to each document filed in respect of proceedings under the Act.  

 

(6) The Commission shall ensure that every document subsequently filed in respect 

of the same proceeding is marked with the assigned case number. 

 

(7) The Commission may reject a document under subsection (1) if it is not properly 

marked with the assigned case number. 

 

(8)  A person who files any document under the Act shall provide to the Commission 

that person’s- 

 

a)  legal name; 

 

b)  address for service; 

 

c)  telephone number; 

 

d)  if available, email address and fax number; and 

 

e)  if the person is not an individual, the name of the individual authorised to deal 

with the Commission on behalf of the person filing the document. 

 

 

 

PART III: PROHIBITION OF ANTI-COMPETITIVE BUSINESS CONDUCT 

 

14.  (1) An agreement between enterprises, or a decision by an association of 

enterprises or concerted practice, whose object or effect [or likely effect] is the 

Prohibition 

of Anti-
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prevention, restriction, or distortion of competition in trade in any goods or services is prohibited 

and void.7 

 

(2) Without limiting the generality of subsection (1), an agreement under this section includes an 

agreement that- 

 

a) directly or indirectly fixes purchase or selling prices or any other trading conditions; 

 

b) limits or controls production, markets, technical development, or investment; 

 

c) shares markets or sources of supply; 

 

d) applies dissimilar conditions to equivalent transactions with other trading parties 

thereby placing them at a competitive disadvantage; 

 

e) makes the conclusion of contracts subject to acceptance by the other parties of 

supplementary obligations which by their nature or according to commercial usage 

have no connection with the subject of such contracts;  

 

(3) For greater certainty, the defences under section 15 do not apply to an agreement, 

or a decision of an association of undertakings or a concerted practice between 

enterprises in a horizontal competing relationship in a market. 

 

(4) A person proposing to enter into an agreement or class of agreement under 

subsection (3) may apply for a grant of authorisation pursuant to Part IX . 

 

                                                           
 

7 Agreements between competitors at the same level of production and agreements among market players at different levels of 

production, i.e., horizontal, and vertical agreements, to the extent that they distort or restrict competition, are prohibited at law. In practical 

terms, this means that agreements between competitors at the same level of production and agreements among market players at 

different levels of production, i.e., horizontal, and vertical agreements, to the extent that they prevent or significantly lessen competition, 

are prohibited at law and are unenforceable by the parties to the agreement.  Examples of the types of agreements that restrict or distort 

trade typically include: price fixing agreements, production quota agreements, geographic market divisions, bid-rigging agreements, tied 

selling; and, collective arrangements among suppliers to directly or indirectly fix the resale price of a good or service.  Certain exemptions 

are carved out under the Act for certain agreements that, though restrictive or bear some risk of distortion of competition, have certain 

redeeming qualities. Also, firms may apply to the Commission for a review and, where applicable, the grant of an authorisation for an 

agreement that may infringe the rules of competition. 
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15. Section 14(1) does not apply where the Commission can be satisfied that the 

agreement, decision, or concerted practice contributes to improving the production or 

distribution of goods or to promoting technical or economic progress, while allowing 

consumers a fair share of the resulting benefit, and does not: 

 

a) impose on the enterprises concerned, restrictions that are not indispensable to 

the attainment of these objectives; 

 

b) afford the enterprises the possibility of eliminating competition in respect of a 

substantial market for the goods or services in question. 

 

16. (1) Abuse of dominance by one or more enterprises in a dominant position is 

prohibited.8 

 

(2) An enterprise abuses its position of dominance if it impedes the maintenance or 

development of effective competition in a market and, in particular, but without limiting 

the generality of subsection (1), it engages in conduct that includes- 

 

a) the direct or indirect imposition of unfair purchase or selling prices or other unfair 

trading conditions; 

 

b) limiting production, markets, or technical development to the prejudice of 

consumers; 

 

c) applying dissimilar conditions to equivalent transactions with other trading parties, 

thereby placing them at a competitive disadvantage; 

 

d) as a party to a contract or other agreement, making the conclusion of the 

agreement subject to the acceptance by any other party of supplementary 

obligations which by their nature or according to commercial usage have no 

connection with the subject of the agreement; 

 

                                                           
 

8 In the context of abuse of dominance, the scrutiny of the Commission is courted when a firm acts, on its own or jointly, to abuse its position 

of economic strength on a market. Any abuse of a dominant position by one or more enterprises in a market is prohibited. The dominance 

question is concerned with whether a firm has significant or substantial market power to Act unconstrained by other competitors on the 

market or, put another way, whether a firm has the ability to control prices or other market conditions. Once the Commission has determined 

that the firm is dominant, the next stage in the case assessment is to determine whether the dominant firm has engaged in a form of conduct 

that constitutes an abuse that is harmful to competition. Various business activities and strategies can constitute abuse including, restriction 

of entry into a market, preventing a competitor from engaging in competitive conduct, eliminating, or removing a competitor from a 

market, imposing unfair purchasing, and selling prices, limiting production of products to the prejudice of consumers, exploitation of 

consumers or suppliers through the usage of exclusive dealing, market restrictions or tied selling. 
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e) engaging in any business conduct that results in the exploitation or its consumers or 

suppliers including but not limited to exclusive dealing, market restriction or tied 

selling. 

 

(3) An enterprise, either by itself or acting together with others, has a dominant position in 

a market if it has- 

 

a) the actual capacity to control prices or other commercial conditions;  

 

b) the actual capacity to eliminate or restrain competition in the market;  

 

c) the actual capacity to set barriers against entry of others into the market; 

 

d) a position in the market which enables it to operate in the market to an appreciable 

extent independently of competitors, suppliers, and buyers; 

 

e) at least 40 per cent of the shares in the market; or  

 

f) operated, or continues to operate, in a manner which demonstrates a combination of 

any of the factors sated in any of the preceding paragraphs. 

 

17. (1) An enterprise is not to be treated as abusing a dominant position if the 

Commission can be satisfied that- 

 

a) its behaviour was exclusively directed to improving the production or distribution 

of goods or to promoting technical or economic progress and consumers were allowed 

a fair share of the resulting benefit;   

 

b) the effect or likely effect of its behaviour in the market is the result of its superior 

competitive performance; 

c) where it seeks to enforce any right existing by virtue of any copyright, patent, 

registered design or trade mark, other property right, or know-     

how, the exercise of that right – 

 

(i) has the effect of unreasonably lessening competition in a 

market; and 

(ii) impeding the transfer and dissemination of technology. 
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PART IV: PROCEDURES FOR ACTION ON ANTI-COMPETITIVE CONDUCT9 

 

18. [(1) The Commission has discretion to set its own priorities for investigation so as to 

maximise the effective use of its resources. 

 

(2) A person may initiate a complaint alleging a prohibited or restrictive trade practice 

by submitting information thereon to the Commission - 

 

a) in any manner or form; or  

 

b) [where applicable,] in the prescribed Form.  

 

(3) Without limiting the effect of section 19, the Director General shall undertake a 

preliminary decision on the facts available to him to decide whether a complaint is to 

be subject to full investigation. 

 

(4) For the purposes of subsection (3), the Director General may make such enquiries 

as appear appropriate so as to be satisfied that there are reasonable grounds to believe 

that a prohibited anti-competitive business practice has occurred or is occurring or 

about to occur, including-  

 

a) a specific request for information from any enterprise or groups of enterprises; 

                                                           
 

9 A competition investigation may be summarised as follows: The Commission conducts a preliminary investigation to ascertain whether the 

conduct complained of satisfies the requirements for a full investigation. The Commission considers that it has a duty to carefully consider 

the legal and factual arguments presented by a party in its complaint in order to satisfy itself that the conduct complained of (i) falls within 

the jurisdiction of the Commission, (ii) is likely to infringe one of the rules of competition as set out under Parts III, IV, VII of the legislation. 

During this preliminary stage, an examination of the complaint is conducted to decide how to proceed on the complaint. As a practical 

matter there may be informal meetings and phone calls or other communications between the Commission and the complainant to clarify 

the legal and factual issues raised by the complaint. It is at this stage that the Commission utilises an objective standard whereby the Director 

assesses the facts made available by the complainant or the facts otherwise available to satisfy himself that there are reasonable grounds 

to suspect that a restrictive business practice has occurred, is likely to occur or is about to occur. Where there are insufficient grounds for 

acting on the complaint, the Commission will inform the complainant and may also allow the complainant a chance to submit additional 

information such as substantiating evidence within a set time-limit. Ultimately where the Commission comes to a view that the conduct 

complained of is not likely to harm competition, or does not constitute a serious infringement, or conducting a full investigation is not in the 

public’s interest, the Commission will notify the complainant and close the complaint file. A full investigation is launched where the 

Commission considers that there is a serious risk to competition on the market. A full investigation is carried out by the Secretariat which is 

the department within the Commission charged with investigation and enforcement. The Commission (working through the Directorate for 

Competition) has the power to issue summons and requests for information to complainants, third parties to the investigation, interested 

parties such as other government departments in The Bahamas, or in CARICOM Member States or regional States, for example, and to the 

party subject of an investigation. The information gathered is used to substantiate the legal arguments to be raised by the Directorate in its 

Case Report. The Report is a document which sets out all the legal and factual elements of the Commission’s case and is issued to the party 

subject of investigation together with all evidence held by the Commission on file. The party subject of investigation is then given sufficient 

time to respond in writing to the Case Report. Once a response with the alleged infringing party’s substantiating evidence is received by 

the Commission within the stipulated timeframe for submitting a response, the matter is referred to the Board of Commissioners for a 

determination on whether a rule or rules of competition, as pleaded by the Directorate, has been infringed. Throughout its investigation, 

the Commission observes strict rules of impartiality and ensures that its investigative procedures are separated from procedures intended 

to determine a matter. In other words, complete separation of functions and powers is observed by the Directorate charged with 

investigation and enforcement and by the Board of Commissioners which is charged with determining whether conduct complained of 

violates any of the rules of competition. 
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b) a request to provide information on any specific matter, case, event or business 

agreement or transaction; 

 

c) a request to attend the office of the Director General for an interview; 

 

d) a request for written explanations or otherwise as required for the purposes of the issue 

at hand; or  

 

e) an inspection of a locus or site, whether accompanied by the authorised officers or not. 

 

(5) Notwithstanding Section 19(1) and (2), a complaint shall not be entertained where- 

 

a) the case does not fall under the Act; 

 

b) the alleges practice has no effect on competition; 

 

c) in the Commission’s discretion and as a matter of priority, it is not worth devoting 

resources to investigate; or 

 

d) the same in whole or in part is before any court, tribunal, arbitration, judicial or quasi-

judicial body or was previously determined by any court, tribunal, arbitration, judicial or 

quasi-judicial body. 

 

(6) Any person who supplies information, makes submissions, comments, or subsequently 

submits further information to the Commission in the course of the same proceedings 

may be required to clearly identify any material which he considers to be confidential, 

in the prescribed Form.  

 

 

19. (1) Where the Director General has determined that a matter is to be the 

subject of a full investigation, he or she shall cause there to be a full investigation by the 

Directorate for Competition, which shall investigate with a view to establishing whether 

there is a case to answer. 

 

(2) The Director General shall cause there to be an investigation where- 

 

a) he or she has received a complaint that a prohibited or restrictive trade practice 

may have occurred or may be occurring or about to occur; or 

 

b) he or she has reasonable grounds to believe that a prohibited or restrictive trade 

practice may have occurred, may be occurring or about to occur; or 

 

c) it has otherwise come to his or her knowledge that a prohibited or restrictive trade 

practice may have occurred or may be occurring or about to occur. 
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(3) Pursuant to the powers conferred on the Director General under Section 6(1) of the 

Act, the Director General may make such enquiries or order an enquiry as he or she thinks 

appropriate, necessary, or desirable- 

 

a) to keep under review commercial activities with a view to ascertaining practices that 

may adversely affect the economic interests of consumers; 

 

b) as will enable the Commission to determine, on its own initiative or at the request of any 

person, whether an entity is engaged in conduct subject to prohibition under this Act. 

 

 

20. (1) There is established a Directorate for Competition with power to- 

 

 a) gather information; 

 

b) examine parties or witnesses; 

 

c) verify information; 

 

d) decide whether information is protected by legal professional privilege; 

 

e) consider exclusion of information from disclosure; 

 

f) set out a written statement of the facts and legal issues; 

 

g) request and obtain economic data in writing from the main parties through a 

questionnaire or in a form as may be prescribed; 

 

h) request and obtain economic data in writing from third parties;  

 

i) request in writing any information relevant to the subject matter of the case; 

 

j) discuss with the main parties and with third parties their written submissions; 

 

k) establish a case to answer by setting out a Case Report; 

 

l) submit to the Director General a report of a statement of the facts and issues in 

the Case Report; 

 

m) make arrangements for the issuance of a case schedule providing for the 

remaining stages of the case; 

 

n) notify the parties that a Case Report will be issued and issue such report to parties; 
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o) require parties to submit a response to the Case Report of the case within a 

period prescribed by the Commission; 

 

p) undertake general, market, research, and sector studies. 

 

(2) Without prejudice to the generality of section 19(1) and section 19(2), the Directorate 

for Competition may engage in discussions with the main parties and third parties on 

whether the behaviour that is complained against is harmful to competition. 

 

(3) In carrying out its functions under section 20(1) the Directorate for Competition shall 

collect relevant information concerning- 

 

a) preliminary assessment of the relevant markets; 

 

b) the nature of competition in those markets; 

 

c) the possible role or behaviour of a person who is the subject of investigation; 

 

d) preliminary assessment of whether the conduct under investigation imposes 

competitive constraints on the market. 

 

(4) Pursuant to section 20(1)(k) where it appears the relevant behaviour does harm or is 

likely to harm competition the Directorate for Competition shall prepare a Case Report 

which shall set out- 

 

a) the economic and legal arguments; 

 

b) the findings as proposed by the Directorate for Competition; 

 

c) the options for conditions, if any; and 

 

d) proposed remedial action that may be implemented through compliance orders 

or agreements, court mandated compensatory orders or fines. 

 

(5) Where it appears that the relevant behaviour does not harm or is not likely to 

harm competition, the parties involved shall be informed with reasons that the 

Commission shall not be taking any further action. 
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21. (1) Where the Commission summons a person to supply information, document, 

or evidence, it shall- 

 

a)  state the legal basis and the purpose of the request; 

 

b)  specify what information is required; 

 

c)  fix the time within which it is to be provided; and 

 

d)  indicate the penalties provided for under the Act for not complying with a 

summons. 

 

(2) In the case of natural person or association having no legal personality, their 

representatives shall supply the information requested on behalf of the legal person or 

the association concerned. 

 

(3) All persons summoned to attend and give evidence or produce documents upon 

the request of the Commission shall be bound to obey the summons served upon them. 

 

(4) Any person who without sufficient cause, fails or refuses- 

  

a) to give evidence before the Commission in obedience to a summons issued under 

this Act, 

 

b) to produce any document which he is required by such summons to produce,  

 

c) to take an oath or make an affirmation as a witness or to answer any question put 

to him, 

 

d) to comply with a requirement of the Commission under this Act 

 

e) to remain, as a witness, at a convening of a meeting or hearing of the Commission 

and leaves without the Commission’s permission, or  

 

f) wilfully obstructs or interrupts the proceedings of the Commission, 

 

g) refuses to produce any document or intentionally or recklessly alters or destroys any 

record likely to be required for any investigation that has commenced under this 

Act, 

 

commits an offence and is liable upon conviction to a fine not exceeding the level 

of one million dollars and to imprisonment for a period not exceeding six months. 
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22. (1) For the purpose of section 23 of the Act, the Director General shall apply 

to a Court pursuant to 23(1)(4) for the issuance of a search warrant which shall 

specifically identify the premises that may be entered and searched. 

 

(2) A warrant issued under section 22(1) shall remain valid until one of the following 

events occur- 

 

a) the warrant is executed; 

 

b) the warrant is cancelled by the person who issued it or, 

 

c) in that person’s absence, by a person with similar authority or power; 

 

d) the purpose for issuing it has lapsed; or 

 

e) the warrant has expired. 

 

23. (1). A person who is authorised to enter and search premises may- 

 

a) enter upon or into the premises; 

 

c) search the premises; 

 

d) search any person on the premises if he has reasonable grounds for believing 

that the person has in his personal possession a document that is relevant to the 

investigation; 

 

e) enter and search the premises without consent where the Commission has 

reasonable grounds for believing that documents may be destroyed; 

 

f) examine any document found on the premises that is relevant to the investigation; 

 

g) request information about any document from the owner of, or person in control of 

the premises or from any person who has control of the product or document, or 

from any other person who may have the information and record the information; 

 

h) take extracts from, or make copies of, any book or document that is on or in the 

premises that is relevant to the investigation; 

 

i) use any computer system on the premises, or require assistance of any person on 

the premises to use that computer system, to- 

 

i) search any data contained in or available to that computer system; 

 

ii) reproduce any record from that data; and 
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iii) seize any output from that computer for examination and copying; 

 

h) attach and, if necessary, remove from the premises for examination and 

safekeeping, anything that is relevant to the investigation; and 

 

i) seal any business premises and books or records for the period and to extent 

necessary for the investigation. 

 

24. (1) A person who enters and searches any premises shall observe the right to 

dignity of the person who is the subject of the search. 

 

(2)  During the search, only a female officer or female police officer shall search a 

female person, and only a male officer or male police officer shall search a male person. 

 

(3) A police officer who is authorised to enter and search the premises or who is 

assisting an officer who is authorised to enter and search the premises, may overcome 

any resistance to the entry and search by using such force as is reasonably required 

including breaking doors or windows of the premises. 

 

(4) An authorised officer shall grant a request of the occupier of the premises entered 

by the officer to allow a reasonable time for the occupier’s legal adviser to arrive at the 

premises before the investigation continues, if the officer considers it reasonable in the 

circumstances to do so, and if the officer is satisfied that such conditions as he considers 

appropriate to impose in granting the occupier’s request are, or will be, complied with. 

 

(5)  The Commission shall not use as evidence any document collected during 

search which contains legally privileged information. 

 

25.  The information gathered during an investigation, including information 

volunteered by other enterprises, and consumer organisations will be used by the 

Directorate for Competition as a basis for their findings on the alleged anti-competitive 

practice in question. 

 

Conduct of 

Entry and 

Search   

Use of 

Information 

Gathered  



Government Gazette, DD/MM/YY No. [xx] 

 LAY MAN’S DRAFT The Bahamas Fair Competition Act 

 

 

Page 28 of 81 

 

26. (1) The findings of the Directorate for Competition are submitted in writing in a 

Case Report to the Director General who shall submit a copy of the Case Report to the 

Board of Commissioners. 

 

(2)  Where the Directorate for Competition takes the view in due course that an 

infringement has been committed or is likely to be committed, and that there is a case 

to answer, it shall send to the respondent written details of the findings and reasoning, 

together with a copy of the evidence used to substantiate the Directorate for 

Competition’s findings and invite a response within a specified period, not exceeding 

60 days. 

(3) The findings in section 26(2) shall be notified to the main parties and, if the 

circumstances warrant such a notification, to third parties.  

(4) The parties may seek an extension of the time-limit set in section 26(2) but such 

an extension shall not exceed an additional 30 days.  

(5) The Commission shall not be obliged to take into account any written submissions 

received after the expiry of the time-limit set in section 26(2) or section 26(4). 

(6) The parties may, in their written submissions, set out all facts known to them which 

are relevant to their defence against the findings raised by the Commission. 

(7) The parties shall attach any relevant documents as proof of the facts set out. They 

shall provide a paper original as well as an electronic copy or, where they do not 

provide an electronic copy, two paper copies of their submission and of the documents 

attached to it. 

(8)  The responses and any other submissions made by the parties shall be submitted 

by the Director General to the Panel of the Board of Commissioners for a determination 

of the matter. 

27. (1) There is established a Board of Commissioners which shall have the power to 

determine a matter arising under this Act, by a Panel of the Board. 

 

(2) The Panel to determine a matter shall be duly constituted by the Board of 

Commissioners from among the persons appointed under section 6(6) of the Act, 

whenever an enforcement case is referred to the Board of Commissioners by the 

Director General. 

 

(3) A Commissioner who is directly or indirectly interested in any matter which is to 

be determined by the Board of Commissioners shall disclose the nature of his interest at 
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a meeting of the Commission and shall not take part in any deliberation or decision of 

the Panel with respect to that matter. 

 

(4) The Panel shall select from among them a Chairman of the Proceedings for each 

new matter to be determined who shall be responsible for leading the proceedings to 

determine a matter arising under this Act. 

 

(5) The Panel to determine a matter shall consist of no more than nine persons but 

never less than three persons selected from among the members appointed under 

section 6(6) of the Act. 

 

(6) The Panel when convening to determine the matter presented to it by the Director 

General shall consider- 

a) the Case Report referred to it under section 26(1); 

 

b) the written submissions of the respondents in defence of the allegations set out 

against them in the Case Report; and 

 

c) any evidence adduced by parties to the investigation during the hearing 

procedure. 

 

 

28. (1) The Board of Commissioners may conduct a hearing if the party under 

investigation has requested a hearing and has submitted an application for a hearing 

in the manner provided for in the prescribed Form in their written submissions. 

 

(2) The Board of Commissioners shall conduct a hearing where- 

 

a) it intends to issue a direction under section 41(2); 

 

b) upon determining a matter, it recommends that the Commission apply to the 

court for an order under Part VIII. 

 

(3) The hearing under subsection (1) or (2) is [to be considered as] part of the 

investigation procedure and is to be conducted after the Case Report is issued and 

responses to the Case Report are received by the Board of Commissioners. 

 

(4) Where the Board of Commissioners receives representation from the Director 

General regarding compliance or non-compliance with a directive, or performance or 

non-performance by an enterprise, the Board of Commissioners shall, before reviewing 

the matter with a view to making any decision, conduct a hearing. 

 

(5) Any person (herein called a “third party”) who has a sufficient interest in the 

matter before the Commission may, upon making an application in the prescribed 

manner, be heard [if they so request in their written submissions]. 
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(6) The Panel may, where appropriate, summon any person to present his arguments 

at the oral hearing of the parties where a party or a third party has so requested in his 

written submission 

 

(7) Notwithstanding subsection (6), the Panel may summon any other person to 

make submissions in writing and to attend the hearing. 

 

(8) Where a person is unable to attend a hearing within the period of twenty-one 

days and proves to the satisfaction of the Panel that his inability to do so was due to an 

illness or any other reasonable cause, the Panel may determine to hear the person at a 

later date, on such terms and conditions as it may determine. 

 

(9) For the purpose of subsection (1), (2) and (4) the Board of Commissioners shall 

provide a forum for presentation of any additional information or analysis with a view to 

facilitate the process of investigation. 

 

29. Without conducting a hearing of a matter, the Board of Commissioners may, on 

its own motion or on the application of a party, hear and determine the following 

preliminary points, namely, whether [or not]- 

 

a) the Commission lacks jurisdiction; or 

 

b) the complaint or the application contains some other fundamental defects; or 

 

c) to proceed with the hearing shall amount to abuse of the legal process. 

 

 

30. If the Board of Commissioners before or after the hearing decides that- 

 

a) the material in the Case/Case Report demonstrates that no anti-competitive 

business conduct exists; or  

            

            

    

b) that the matter under investigation does not have adverse effects for 

competition, the investigation can be terminated before hearings are held. 
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31. (1) The Board of Commissioners shall adopt inquisitorial rather than adversarial 

procedure in conducting the hearings. 

 

(2) Any person summoned to appear before the Board of Commissioners may 

appear either in person or by legal representative. 

 

(3) All oral hearings shall be open to the public. 

 

(4) The Board of Commissioners, within its sole discretion, may determine that such 

hearings be conducted in camera. 

 

(5) The Board of Commissioners may allow the parties, the complainants and other 

persons summoned to the hearing, to ask questions during the hearing. 

 

(6) The proceedings at the hearing and the statements made by each person heard 

under section 31(5) shall be recorded and shall form part of the proceedings. 

 

(7) The recordings shall be kept by the Commission. 

 

(8) Upon request and approval of the Board of Commissioners, the record of the 

hearing shall be made available to the persons who attended the hearing, but regard 

shall be given to the protection of their business secrets and other confidential 

information. 

 

(9) Summons for the attendance of any person in proceedings under this Act shall 

be issued in the prescribed Form. 

 

(10) The hearing shall cover- 

 

a) the prior issues of whether there has been a breach of the Act or a breach is likely 

to occur; 

 

b) possible remedial actions; and 

 

c) whether an authorisation is warranted. 
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32. (1). Parties appearing at hearings, their representatives and other officials shall 

conduct themselves in a respectful manner. 

 

(2) Any contemptuous conduct by any person appearing at a hearing shall be a 

ground for exclusion from the hearing. 

 

(3) The proceedings shall be opened and directed by the Chairman of the Board of 

Commissioners to determine the matter who shall be responsible for the proper conduct 

of the hearing. 

 

 

33. Unless the Panel otherwise directs, each party shall at the beginning of every 

hearing give a brief opening statement which includes- 

 

a) a description of the nature of the application or matter;  

 

b) an outline of the evidence the party intends to introduce; 

 

c) a list of witnesses if any; and 

 

d) the issues to be covered. 

 

34.  (1) The Panel shall control the taking of evidence and may give directions as 

to- 

 

a) issues on which it requires evidence to be adduced; and 

 

b) the manner in which evidence is to be presented. 

 

(2) A member of the Board of Commissioners, the Director General or any member 

of the Commission may administer the oath or affirmation. 

 

(3) The Commission shall not be bound by the formal rules of evidence. 

 

35. (1) The parties to the proceedings shall not be entitled to produce before the 

Panel additional evidence, either oral or documentary, which was in their possession or 

knowledge but was not produced to the Directorate for Competition before the 

hearing. 

 

(2) Notwithstanding section 35(1), where the Panel requires any documents to be 

produced or any witness to be examined to enable it to pass orders or for any other 

substantial cause, or if the Directorate for Competition has not given sufficient 

opportunity to the party to adduce evidence, the Board of Commissioners, for reasons 

to be recorded, may allow such document to be produced or witness to be examined 

or may allow such evidence to be adduced. 
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(3) Evidence that the Board of Commissioners to determine the matter deems 

irrelevant or otherwise improper will not be considered. 

 

 

36. (1) The Panel may, either on its own motion or where sufficient cause is shown, 

adjourn the hearing for reasons to be recorded in writing. 

 

(2) All parties or their authorised representatives shall append their respective 

signatures in a register maintained for this purpose by the Director General or an officer 

authorised by the Commission, noting the date of the hearing, or any other day 

rescheduled for the hearing or on the grant of an adjournment, as the case may be 

and no separate notice shall be issued to such parties. 

 

(3) Where on the day fixed for the hearing, including the day re-fixed on 

adjournment, if any party to the proceedings does not appear after service of notice or 

having noted the date under section 36(2), the proceedings shall continue in the 

absence of such party. 

 

37.  Where the complainant or the respondent to a proceeding dies or is adjudged 

insolvent or, in the case of a company, is being wound up, the proceeding shall not 

abate and may be continued by or against the executor, administrator or other legal 

representative of the party or by or against the assignee, receiver or liquidator, as the 

case may be.  

 

 

 

38. (1). Where two or more proceedings are pending before the Board of 

Commissioners, whether before one or more Panels, and it appears that they have a 

common complaint and that it will be more expeditious, just, and less expensive in the 

determination of such proceedings, the Board of Commissioners may order that- 

 

a) the proceedings be consolidated; 

 

b) the proceedings be heard at the same time. 

 

(2) Notwithstanding section 38(1)- 

 

a) evidence adduced in one proceeding shall be applied in the other proceeding; 

 

b) an order or decision made with respect to one proceeding shall be applied to 

another proceeding. 

 

(3) Before making the orders under section 38(1), the Board of Commissioners to 

determine the matter shall give each party to the hearing a notice in writing- 
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a) specifying what the Board of Commissioners to determine the matter is planning 

to do; and 

 

b) inviting the party to make a written submission on proposal to the Board of 

Commissioners within fourteen days after the notice is given. 

 

(4) Where a party objects to such consolidation, the consolidation shall not occur 

until after the party has had an opportunity to be heard on the issue. 

 

39. (1) Each Panel shall compile a record of any proceedings in which it issues a final 

decision. 

 

(2) Subject to section 39(1) the record shall include- 

 

a) all correspondences regarding the matter; 

 

b) any written orders, directions or decisions made during the course of the 

proceedings; 

 

c) documentary evidence, transcript, if any, or oral evidence; 

 

d) any video or recording made by the Board of Commissioners to determine the 

matter; 

 

e) written or recorded submissions or arguments; and the decision or order of the 

Board of Commissioners to determine the matter and the reasons for the decision. 

 

40.  Failure to comply with any requirement under this Part shall not invalidate any 

proceedings, merely by reason of such failure, unless the relevant Panel is of the view 

that such failure may result in a breach of natural justice. 

 

 

41. (1). The Decision of a Panel shall be made in a properly convened and 

constituted meeting of the Panel through a majority of votes of the members present 

and, in the event of an equality of votes, the presiding member shall have a deliberative 

and a casting vote. 

 

 

(2) Where a Panel proposes to give a direction to impose a penalty under the Act 

against an enterprise, it shall apply to the Court for an order enforcing its decision, 

namely whether- 

 

(a) an order for compensation of a party shall be made;  

(b) a cease and desist order shall be made against one or more parties; 
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(c) an order for divestiture of shares or assets;  

(d) a fine and/or penalty shall be imposed to one or more parties, for an aggregate 

amount that does not exceed 20 per cent of the annual turnover of the enterprise 

or enterprises that has/have engaged in the prohibited or restrictive trade practice; 

or 

(e) a combination of any of the above orders. 

 

(3) In determining a fine or penalty the Panel shall consider the following factors- 

 

a) the nature, duration, gravity, and extent of the infringement; 

b) the damage suffered as a result of the infringement;  

c) the degree to which the infringing party cooperated with the Commission during the 

investigation; 

d) whether the infringing party has engaged in the infringing conduct complained of 

or any other infringement of the Act in the past. 

 

 

(4) Where the Panel intends to apply to the Court for an enforcement order in 

accordance with subsection (2), it must issue a notice to the enterprise concerned 

stating- 

 

a) the intention of the Board of Commissioners to seek the imposition of a penalty 

by the Court or issue a direction; 

 

b) the type and terms of the sanction; and  

 

c) the right of the enterprise to appear before the Board of Commissioners for a 

hearing within such time as the Board of Commissioners considers appropriate in the 

circumstances, but not exceeding 21 days from the date of the notice. 

  

42. (1). Every decision made pursuant to section 41(1) shall be composed of the 

following- 

 

a) the introductory part; 

 

b) the date and the place of the meeting; 

 

c) the issues considered; 

 

d) the opinions, arguments, and pleadings of the parties; 

 

                       e) any other circumstances related to the case; 

 

f) the legal arguments leading the Panel to reach the decision; 
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g) the findings of the Panel including sanctions, remedies or any other directive 

considered as necessary; 

 

h) dissenting opinion, if any; and 

 

i) the date of implementing the order. 

 

 

43.  A Panel may, within a reasonable time, amend its final decision for any of the 

following purposes- 

 

a) to correct a clerical or typographical error or error of calculation; 

 

b) to rectify an accidental slip or omission; 

 

e) to clarify an ambiguity. 

 

44. (1). The Director General shall implement the decision of a Panel through the 

Directorate for Competition. 

 

(2) Where the decision is that a fine or an order for the compensation of a party is to 

be imposed, the Director General through the Directorate for Competition shall take 

action to secure an application for such an order before the Court. 

 

 

45. A Panel in taking a decision to apply to the Court for an enforcement order for 

the imposition of fines, shall have regard to- 

 

a) the nature and extent of non-compliance or violation; 

 

b) the wrongly gain or unfair advantage derived as result of the non-compliance or 

violations; 

 

c) the degree of harassment caused to any person as a result of the non-

compliance or violation; 

 

d) the repetitive nature of the non-compliance or violation; and 

 

e) the annual turnover of the enterprise found to be in contravention of the Act. 
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46. (1). The annual turnover referred to in section 45(e) shall be the total sales of 

goods or services made by the firm in- 

 

a) the last full business year of its participation in the infringement; or 

 

b) the year reflected in the last audited accounts of the firm. 

 

(2) Where the figures made available by a firm are incomplete or not reliable, the 

Board of Commissioners may determine the value of the sales or services of that firm on 

the basis of the partial figures it has obtained and any other information which it regards 

as relevant and appropriate. 

 

(3) The value of sales shall be determined before deduction of VAT and other taxes 

directly related to the sales. 

 

47. All fines imposed by the Court for a contravention of the Act, shall be paid by the 

respondent to the Commission’s receipt office which shall issue duplicate receipts 

thereof. 

 

 

48. (1) The Commission may send any order for execution directly to a Court. 

 

(2) When sending the order for execution the Commission shall send- 

 

a) a copy of the order; 

 

b) a certificate setting forth that satisfaction of the order has not been obtained by 

the Commission, or, where the order has been executed in part, the extent to which 

satisfaction has been obtained and what part of the order remains unsatisfied; and  

 

c) a copy of any order for the execution of the order; or, if no such order has been 

made, a certificate to that effect. 

 

(3) The court to which the order was sent shall cause such copies and certificates to 

be filed without any further proof of the order for execution, or of the copies thereof, 

unless the court, for any special reasons to be recorded under the hand of the Judge, 

requires such proof. 

 

(4) Where such copies are filed, the order may be executed by such court or be 

transferred for execution to any subordinate court of competent jurisdiction. 

 

 

(5) An enterprise that fails to comply with an order issued under this Part is guilty of an 

offence and is liable on conviction on indictment to a fine of 10 per cent of the turnover 

of the enterprise for the financial year preceding the date of committing of the offence. 
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49. (1) Where the complainant or applicant wishes to withdraw a complaint or an 

application before the hearing he shall file with the Commission a written notice of 

withdrawal of complaint or application and serve a copy of the notice on the other 

parties. 

 

(2) Notwithstanding section 49(1) the Commission may, with or without a hearing, 

grant or refuse an application to withdraw a complaint or an application on any terms 

that it considers appropriate.10 

 

 

PART V: TRANSACTIONS SUBJECT TO MERGER CONTROL11 

 

 

50. (1) Any transaction (hereinafter called a “merger”) that is likely to result in- 

 

a) the acquisition of control over an enterprise, or 

 

b) the acquisition of assets related to a relevant market or to the business of the 

acquiring firm, or 

 

 

c) the acquisition of at least 40 per cent share of any market or such other amount 

of the market as the Minister 

, acting in consultation with the Commission, may prescribe, or 

                                                           
 

10 The foregoing rules explaining conduct of an investigation and the decision-making process of the Directorate and the Board of 

Commissioners are detailed for an important reason. It has been the experience of the Consultant that new (young) competition authorities 

in the developing world that have relatively low financial resources to implement a law, attract suitably qualified human resource and to 

undertake extensive knowledge transfer and training require of its competition agency staff and judiciary require a more 

detailed/expansive rules framework to curb procedural mistakes that can lead to a nullification of a decision of the competition authority 

or the Court. It is the practice of legal practitioners in the developing world to hinder the development of competition law practice through 

the use of procedural hurdles and challenges to bad legal procedure (or ultra vires action on the part of the competition authority) to 

thwart the substantive conclusion of a case. This practice has led to failure to achieve the goals of competition law in several developing 

countries. Indeed, some procedural challenges owing to lack of understanding of competition law enforcement procedure in Common 

Law countries has led to competition authorities becoming “lame duck” institutions. See for example, the case of Jamaica in FTC v. Jamaica 

Stock Exchange.  To curb those challenges which can be costly and to answer to the ever-present challenge of lack of financial resources 

to properly hire qualified persons or to train staff, the Consultant has included detailed rules to guide every step of the case initiation, 

investigation, and resolution/decision-making process.  
11 Any merger transaction that is to be effected in The Bahamas, and which is likely to have an effect on competition in The Bahamas must 

be notified to the Commission. The Commission is charged with review of the transaction and therefore assesses the particular features of 

each transaction, makes determinations about the post-transaction market predicted on the status quo ante and, reaches a prognosis 

about the likely state of competition in the foreseeable future, after the transaction has occurred. The practical outcome is that the 

Commission will subject the transaction to a transaction review process which may result in the transaction being approve, approved with 

conditions that can address any possible anticompetitive effects the transaction is likely to have, or prohibited. 

 

Withdrawal 

of a 

Complaint        

Transactions 

Subject to 

Merger 

Control  



Government Gazette, DD/MM/YY No. [xx] 

 LAY MAN’S DRAFT The Bahamas Fair Competition Act 

 

 

Page 39 of 81 

 

 

d) a change to the structure of, or have an effect on commerce in, or a local nexus to 

the domestic market, or  

 

e) a joint venture which results in an acquisition of control over a party or results in a 

performance of activities on a lasting basis by an autonomous enterprise, or  

 

f) a combination of the circumstances stated in any one or more of the preceding 

paragraphs 

 

is subject to merger control proceedings as provided for under Part VI of this Act. 

 

 

51. A transaction which falls within the meaning of section 50 shall not be completed 

in The Bahamas unless a formal authorisation within the meaning of section 59(1) is 

granted by the Commission. 

 

52. (1) For the purposes of section 50(1)(a), an acquisition of control is effected by 

any person over an enterprise if- 

 

a) assets, contracts, other going concerns, or powers conferred by the products of 

incorporation or other document or contractual provisions regulating the enterprise are 

acquired by the person, directly or indirectly, through one or more subsidiaries or 

otherwise, or 

 

b)   the shares or securities held by the person, directly or indirectly, through one or 

more subsidiaries or otherwise, are attached to more than fifty per cent of the votes that 

may be cast to elect directors of the enterprise, or 

 

c) the votes attached to the shares or securities held by the person are sufficient, if 

exercised, to elect a majority of the directors of the enterprise (or persons, however 

designated, who are in a position to exercise direction or other decisive influence over 

the activities of the enterprise) or effect a veto power and this allows the person to 

exercise decisive control or influence over the enterprise or to materially influence 

commercial policy of the enterprise. 

 

d)     the acquisition of assets does result in decisive influence over any competitive 

aspect of the target’s business, such as effect on prices, outputs, customer access to 

products. 

 

 

(2) For the purposes of section 50(1)(a), the purchase or lease of shares, acquisition of 

an interest, or purchase of assets of the other enterprise in question shall not be deemed 

as acquisition of control- 
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a) where the acquisition of shares or voting rights is by a person acting as a 

securities underwriter or a registered stock broker of a stock exchange on 

behalf of its clients, in the ordinary course of its business and in the process 

of underwriting or stock broking, as the case may be; 

b) solely as an investment or in the ordinary course of business in so far as the 

total shares or voting rights held by the acquirer directly or indirectly, does 

not entitle the acquirer to hold twenty five per cent (25%) or more of the 

total shares or voting rights of the company, of which shares or voting rights 

are being acquired, directly or indirectly or in accordance with the 

execution of any document including a share holders’ agreement or 

products of association, not leading to acquisition of control of the 

enterprise whose shares or voting rights are being acquired; 

c) where the acquirer, prior to acquisition, already controls fifty percent (50%) 

or more shares or voting rights in the enterprise whose shares or voting 

rights are being acquired, except in the cases where the merger results in 

transfer from joint control to sole control; 

d) where the acquisition is not directly related to the business activity of the 

party acquiring the asset or made solely as an investment or in the ordinary 

course of business, not leading to control of the enterprise whose assets 

are being acquired except where the assets being acquired represent 

substantial business operations in a particular location or for a particular 

product or service of the enterprise, of which assets are being acquired, 

irrespective of whether such assets are organised as a separate legal 

entity or not; 

e) pursuant to a bonus issue or stock splits or consolidation of face value of 

shares or buy back of shares or subscription to rights issue of shares, not 

leading to acquisition of control; or 

f) where the acquisition is of stock-in-trade, raw materials, stores, and spares 

in the ordinary course of business. 

 

 

53.  For the purposes of section 50(1)(b), assets related to the relevant market shall 

not include assets acquired solely as an investment or in the ordinary course of business, 

not leading to control of the target enterprise, except where the assets represent 

substantial business operations in a particular location or for a particular product or 

service of the enterprise being acquired, irrespective of whether or not such assets are 

organised as a separate legal entity. 
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54.  For the purposes of section 50(1)(d), the assessment of whether a merger is 

deemed to have an effect or change to the structure of the domestic market shall 

include an assessment of whether-  

 

a) the transaction is likely to cause a competitor to exit the relevant market; 

 

b)  the levels of concentration in the relevant market as determined by a 

calculation; 

 

c) the countervailing power of the firms in the market is likely to be impacted owing 

to the merger; 

  

d)the merger is likely to impact on the levels of import into The Bahamas, actual or 

potential. 

 

55.   For greater certainty, it is declared that this Act does not apply to transactions 

undertaken by interconnected enterprises, unless the acquisition results in a transfer of 

joint control to sole control. 

 

 

 

 

56.  The Commission may, with the approval of the Minister, prescribe by notice 

published in the Gazette, the threshold of combined annual turnover or assets in The 

Bahamas, either in general, or in relation to specific industries, for the purpose of 

determining whether a transaction is subject to control within the meaning of section 

50(1). 

 

 

57. (1). For the purposes of this Act, a merger is subject to an assessment by the 

Commission of the likely effects of the transaction on the market, consisting of-: 

 

a) a competitive effects test, to determine whether the transaction is likely to 

substantially prevent or lessen competition by assessing the strength of competition in 

the relevant market, and the probability that the enterprises in the market after the 

transaction, will behave competitively or co-operatively, taking into account any factor 

that is relevant to competition in that market, including– 

 

i) the structure of the markets likely to be affected by the proposed transaction;  

 

ii) the degree of control exercised by the enterprises concerned in the proposed 

merger in the market and particularly the economic and financial power of the 

enterprises; 

 

iii) the nature and extent of vertical integration in the market; 
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iv) the availability of alternatives to the services or goods provided by the enterprises 

concerned in the transaction; 

 

v) the likely effect of the proposed transaction on consumers and the economy;  

 

vi) the actual and potential level of import competition in the market; 

 

vii) the ease of entry into the market, including tariff and regulatory barriers; 

 

viii) the level and trends of concentration, and history of collusion, in the market; 

 

ix) the degree of countervailing power in the market; 

 

x) the dynamic characteristics of the market, including growth, innovation, and 

product differentiation; 

 

xi) the nature and extent of vertical integration in the market; 

 

xii) whether the business or part of the business of a party to the transaction or proposed 

transaction has failed or is likely to fail; and 

 

xiii) whether the transaction will result in the removal of an effective competitor; and 

 

b) a dominance test, to determine the extent to which the proposed transaction would 

be likely to result in any enterprise, including an enterprise not involved as a party in the 

proposed transaction, acquiring a dominant position in a market or strengthening a 

dominant position in a market. 

 

(2) The Commission shall,  if it appears that the merger is likely to substantially prevent or 

lessen competition or create a dominant position in a market or strengthen a dominant 

position in a market, determine whether the transaction is likely to result in any 

technological efficiency or other pro-competitive gain which will be greater than and 

offset the effects of any prevention or lessening of competition that may result or is likely 

to result from the merger and would not likely be obtained if the transaction is 

prevented. 
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58.  The Commission shall, if it appears that a merger is likely to substantially prevent 

or lessen competition or create a dominant position in a market or strengthen a 

dominant position in a market, apply a public interest test in order to determine whether 

the transaction can or cannot be justified on substantial public interest grounds, by 

assessing the effect the transaction will have on the following: 

 

a) the extent to which the proposed transaction would be likely to affect a 

particular industrial sector or region; 

 

b)  the extent to which the proposed transaction would be likely to affect employment; 

                         

 

d) the extent to which the proposed transaction would be likely to affect the ability of 

small enterprises to gain access to or to be competitive in any market; 

 

e) the extent to which the proposed transaction would be likely to affect the ability 

of national industries to compete in international markets. 

 

 

 

PART VI: PROCEDURES FOR REVIEW AND CONTROL OF MERGERS 

 

59. (1) Where an enterprise is desirous of effecting a merger, and the enterprise and 

all other parties to the transaction have reached a good faith intention to conclude an 

agreement, or in the case of a public bid, where there has been an announcement of 

an intention to make such a bid, the enterprise shall apply to the Commission for a 

formal authorisation to effect the transaction. 

 

  (2) An application referred to in section 59(1) shall be accompanied by the 

information in the prescribed Form. 

 

  (3) Within 90 business days after the receipt of an application under section 59(1), or 

as soon as practicable after the receipt of the application, the Commission shall 

determine whether to grant or refuse permission and notify the applicant in writing of its 

decision. 

 

  (4) Where the Commission is of the opinion that the period referred to in section 

52(1)(b) should be extended due to the complexity of the issues involved, it may, before 

the expiry of that period, notify the merging parties in writing of the extension which shall 

not extend the relevant period for more than sixty business days. 
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60. (1) Where an enterprise that is a party to a proposed merger is of the view 

that the transaction is likely to give rise to the results as set out under section 50(1) of the 

Act, the enterprise may seek from the Commission an informal view on whether the 

proposed transaction is likely to harm competition or is likely to have an adverse effect 

on the interests of consumers or the economy. 

 

 (2) The Commission upon the receipt of a petition for an informal view shall 

reach its decision upon the sole consideration of the effect the transaction is likely to 

have on competition and shall not give consideration to the possible public benefits or 

possible efficiency gains that may result from the transaction. 

  

(3) A petition for an informal view on a proposed merger that is received prior 

to the public announcement of the transaction is to be treated confidentially and the 

decisions by the Commission in relation to the petition shall not be made publicly 

available. 

 

(4) The Commission need not give reasons for its informal view not to oppose 

or to oppose a proposed merger. 

 

(5) An informal view by the Commission not to oppose the merger does not 

provide merger parties with immunity or exemption under this Act and does not prevent 

the Commission from taking subsequent legal action. 

 

 

61. Subject to section 62, each enterprise that is a party to a proposed merger shall 

separately apply for an approval of the transaction in accordance with section 59(1). 

 

 

 

62. An application for permission to file a joint notification of a controlled merger shall 

be made in writing to the Commission, which may- 

 

a) grant approval for a joint application to be made, allowing a single filing by one 

of the enterprises to the transaction if it is reasonable and just to do so in the 

circumstances; 

 

b) give appropriate directions to give effect to the requirements of the Act and in 

particular, specify how the enterprise filing the joint application may satisfy the 

information required under the prescribed Form; and 

 

c) further permit the enterprise filing the joint application to file any document on 

behalf of the other enterprise party to the transaction. 
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63. The Commission may, by notice published in the Gazette, prescribe a merger 

filing fee, which shall be paid by the party filing the application on or before the date 

of filing of the application. 

 

64. (1) Where a person has information that a merger is being implemented without 

the approval of the Commission, he may notify the Commission by submitting any 

information concerning the transaction being implemented. 

 

(2) On the Director General’s own initiative or pursuant to section 64(1), the Director 

General may make such enquiries as the Director General considers necessary to be 

satisfied that there are reasonable grounds to believe that an unauthorised merger has 

been or is being implemented. 

 

(3) An enquiry made by the Director General under section 64(2) may include- 

 

a) a specific request for information from any enterprise or groups of enterprises; 

 

b) an invitation to provide information on any specific matter, event or business 

agreement or transaction; 

 

c) an invitation to attend the office of the Director General for an interview; 

 

d) a request for written explanations or otherwise as required for the purposes of the 

issue at hand; or  

 

f) an inspection of a locus or site; whether accompanied by the officers of the 

Commission or not. 

 

65.  Where the Director General receives a merger approval application pursuant to 

section 59(1), receives a notification of an unapproved merger pursuant to section 64(1) 

or has reason to believe a merger is being implemented, the Director General shall 

cause there to be an investigation by the Directorate for Competition which shall 

subject the merger to an investigation and assessment.  
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66. (1) The Directorate for Competition shall, pursuant to section 65, be charged with 

the power to- 

 

a) request information and examine enterprises or witnesses; 

 

b) make arrangements for the issuance of a case schedule providing for the 

remaining stages of the case; 

 

c) decide on confidentiality of any information; 

 

d) consider exclusion of information from disclosure; 

 

e) request any information relevant to the subject matter of the case including 

economic data in writing from the enterprises the enterprises that are a party to the 

transaction together or other enterprises that the Director General is satisfied have 

sufficient interest in the matter; 

 

f) prepare a Merger Report which shall be sent to the enterprises that are a party to 

the transaction together with the file of evidence the Commission uses to reach its 

findings in the Report; 

 

g) receive oral or written proposals or submissions from the enterprises that are parties, 

in response to the Report; 

 

h) discuss with the enterprises that are parties, and with the abovementioned other 

enterprises, their written submissions; 

 

i) receive and comply with requests for hearings; 

 

j) prepare a Final Merger Report. 

 

(2) Where it appears, the merger is likely to raise potential concerns, the Directorate for 

Competition shall prepare a Final Merger Report pursuant to section 66(1)(j) which shall set 

out- 

 

a) the economic and legal arguments; 

 

b) the findings as proposed by the Directorate for Competition; 

 

c) the options for conditions, if any; and 

 

d) proposed remedial action that may be implemented through compliance orders 

or agreements by the enterprises party to the transaction. 
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67. (1) Pursuant to section 66(2) the findings of the Directorate for Competition are 

to be submitted to the Director General. 

 

(2) The findings under section 66(1)(j) and section 66(2) are to be notified to the 

enterprises party to the merger together with any evidence or information used to reach 

the findings. 

 

(3) The enterprises party to the merger may seek an extension of the time-limit set 

under section 59(1)(b) but such an extension shall not exceed an additional sixty 

business days. 

 

(4) The Commission shall not be obliged to take into account any written submissions 

received after the expiry of the time-limit set in section 67(3). 

 

(5) The enterprises party to the merger may, in their written submission of a response, 

set out all facts known to them which are relevant to their defence against the findings 

raised by the Commission. 

 

(6) The enterprises party to the merger may, in their written submissions, made 

pursuant to section 66(1)(g), make proposals with regard to the manner in which the 

transaction may be put into effect; 

 

(7) The enterprises party to the merger shall attach any relevant documents as proof 

of the facts set out in its response. 

 

(8) The enterprises shall provide a paper original as well as an electronic copy of their 

written submissions or, where they do not provide an electronic copy, two paper copies 

of their written submissions and of the documents attached to it. 

 

(9) The Final Merger Report completed with a decision on authorisation prepared by 

the Directorate for Competition and all written submissions made by the enterprises 

party to the merger shall be submitted by the Director General as a determination of 

the matter. 

 

68. (1) Upon the completion of its investigation under section 66(1), the Commission 

shall take one or other of the following actions- 

 

a)  notify the enterprises that are party to the merger of its decision to issue a formal 

authorisation of the merger without conditions, 

 

i. the formal authorisation shall be issued in writing and shall set out the 

Commission’s reasons for its decision; 

 

b) notify the parties that the transaction is prohibited,  
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i. the decision to prohibit the transaction shall be issued in writing and shall set out 

the Commission’s reasons for its decisions; 

 

c) notify the parties of its decision not to issue an authorisation and seek an order 

before the Court to give effect to an authorisation with any of the following- 

 

i) an order directed against any enterprise party to the proposed transaction or any 

other person not to proceed with the transaction or a part thereof, or 

 

ii) an order directing the enterprises that are party, within an agreed period, to divest 

interests or part of their combined business or operations if the Commission is satisfied 

that such divestment would make the transaction less likely to result in anti-

competitive effects or to affect adversely the interests of consumers or the economy, 

or 

 

iii) an order directing any enterprise to the proposed transaction to dispose of assets or 

shares designated by the Commission in such a manner as the Court directs; 

 

iv) the decision not to issue an authorisation shall be issued in writing and shall set out 

the Commission’s reasons for its decision. 

 

(2) Within ten business days of the receipt of notification of the Commission’s 

decision to seek before the Court an order for the application of conditions, the 

enterprises that are party can seek to reach an agreement on a settlement order 

with the Commission.  

 

(3) If the Commission and the enterprises that are party agree to a settlement order, 

a copy of the agreement setting out the terms agreed between the Commission 

and the enterprises shall be signed by the Commission and the enterprises that are 

party and registered with the Court.  

 

(4)  In connection with section 68(1)(c), the Commission may revoke its decision to 

authorise a merger if an enterprise that is a party to the transaction appears to have 

breached an obligation or condition that was the basis upon which the 

Commission’s approval was granted. 

 

(5) An enterprise that fails to comply with an order issued under section 68(1)(b) and 

68(1)(c) is guilty of an offence and is liable on conviction on indictment to a fine of 

10 per cent of the turnover of the enterprise for the financial year preceding the 

date of committing of the offence. 
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69.  The Commission shall consider a merger to have been implemented without the 

formal authorisation required under section 59(1) if- 

 

a) there has been an exchange of competitively sensitive information for purposes 

other than valuation during due diligence, or other than on a need-to-know basis; 

 

b) there has been an actual integration of any aspect of the enterprises that are 

party, including, but not limited to, the integration of infrastructure, information 

systems, personnel, corporate identity, or marketing efforts; 

 

c) there has been placement of personnel from one enterprise that is party in new 

positions at the other enterprise party; or 

 

d) there has been any effort by the acquiring party to influence or control any 

competitive aspect of the target‘s business, such as setting minimum prices, limiting 

discounts, or restricting sales to certain customers or of certain products. 

 

70. (1) Where the Commission is of the opinion that enterprises have, without 

obtaining an authorising order from the Commission pursuant to section 59(1), structured 

themselves in such a way as to constitute a merger or have implemented a merger 

within the meaning of section 69, the Commission may impose a financial penalty in an 

amount not exceeding ten percent of the preceding year’s gross annual turnover in The 

Bahamas of the enterprise or enterprises in question. 

 

(2) In determining a penalty pursuant to section 70(1), the Commission shall take into 

account whether- 

 

a) the infringement lasted for a significant period; 

 

b) the infringement has resulted in anti-competitive effects on any part or 

substantial part of The Bahamas; 

 

c) the enterprise was in significant financial distress at the time of the 

implementation of the transaction; 

 

d) the enterprises have brought the infringement to the attention of the Commission 

in a timely manner.  

 

(3) Where the Commission has become aware that there is a merger that is in the 

process of being implemented that has not received an authorising order from the 

Commission pursuant to section 59(1), the Commission may apply to the Court for a 

cease and desist order or any other interim order prohibiting the enterprises party to the 

transaction from implementing the transaction prior to receiving authorisation. 
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(4) The Commission shall require the enterprises to notify the merger for purposes of 

curing the prior implementation of the transaction and remedying any competition 

and/or public interest concerns that may have resulted from the transaction. 

 

71. (1) For the purposes of section 68(1)(c), the Commission may- 

 

a) engage in discussions with an enterprise or enterprises party to a merger or with 

any other enterprises or individuals with a view to identifying measures which would 

ameliorate any effects of the transaction on the public interest or competition in The 

Bahamas or any substantial part of The Bahamas; 

 

b) accept proposals from any enterprise involved in the transaction with regard to 

the manner in which the transaction may be put into effect; 

 

(2) Pursuant to section 71(1)(b) the Commission may take the proposals into account 

and shall state in its authorisation order that the proposals form the basis of or part of its 

determination of the matter under section 67(9) and is binding on the Commission and 

the enterprises who are party to the transaction. 

 

 

72. Where the enterprises that are party to a m have decided merger to abandon 

the transaction, they shall notify the Commission of their intent and the Commission shall- 

 

a) satisfy itself that parties are in the same position prior to the notification of the 

transaction,  

 

b) notify the parties that the Commission has ceased its investigation; and 

 

c)  notify the parties that the filing fee paid in respect of the transaction is forfeited 

unless, within 15 business days of the Commission’s notice of forfeiture, they can show 

good cause to a Court why the fees are to be refunded by the Commission. 

 

73. The Commission shall maintain, in such form as it may determine, a public register 

of authorisations granted. 
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PART VII: UNFAIR AND MISLEADING TRADE PRACTICES12 

 

74. (1) An enterprise shall not, in pursuance of trade and for the purpose of 

promoting, advertising, directly or indirectly, the supply or use of goods or services or 

any business interest, by any means – 

 

a) make representation to the public – 

 

i) that is, in a material respect, false or misleading or likely to be misleading; 

 

ii) in the form of a statement, warranty or guarantee of performance, efficacy, or 

length of life of goods or services that is not based on an adequate and proper test 

thereof, the proof of which lies on the person making the representation; 

 

(iii) in a form that purports to be a warranty or guarantee of any goods or services or 

a promise to replace, maintain or repair a product or any part thereof or to 

repeat or continue service until it has achieved a specified result, if the form of 

purported warranty, guarantee or promise is in a material respect, false or 

misleading or if there is no reasonable prospect that it will be carried out; 

 

b) falsely represent to the public in the form of a statement, warranty or guarantee that 

services are of a particular kind, standard, quality, or quantity, or are supplied by any 

particular person or by any person of a particular trade, qualification, or skill; 

 

c) make a representation to the public that is in a material respect, false or misleading 

concerning the price at which any goods or services or like goods or services have 

been, are or will be ordinarily supplied. 

                                                           
 

12 This Part contains rules of unfair competition. This Part is a necessary corollary to the rules of competition law—particularly in developing 

countries where the Consumer Protection Laws are not in force or are insufficient. It is to be noted however, that, competition law is different 

from consumer protection law and though the two areas of law share a common goal, which is the promotion of consumer welfare, the 

focus of the two areas of law differ and have distinct objectives. Competition rules are directed at the market and are designed to regulate 

the way firms compete with each other in a market, with a view to promoting competition among firms and the competitive process, 

thereby enhancing consumer choice. Consumer protection law, however, has a more diverse range of rules which address the code of 

conduct of firms and the standards by which they operate, the rules of engagement between them and the consumer, and the rules of 

engagement between individual consumers with a view to promoting access to goods and services, a greater quality in the available 

choice and ensuring consumer access to reliable and undistorted information to assist the consumer in making that choice. Consumer 

protection law ensures the protection of the consumer’s rights at the level of the individual transaction, while competition law occurs at the 

level of the marketplace, carrying out its agenda, not at the transactional level, but at the level of firms in the market. A good rule of thumb 

is this: competition law protects markets structures whereas consumer protection law protects the individual consumer or the individual 

competitor. It is important to understand the difference between the two areas of law and it is also important to understand why some 

countries use Fair Trading Act, Fair Competition Act or Competition Act. Some competition legislation are wider in ambit and protects the 

individual as well as market structures. 
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(2) For the purposes of this section and section 75, the following types of representation 

shall be deemed to be made to the public by and only by the enterprise who caused 

it to be expressed, made, or contained, that is to say, a representation that is – 

 

a) expressed on a product offered or displayed for sale; 

b) expressed on anything attached to, inserted in, or accompanying a product offered 

or displayed for sale, its wrapper or container, or anything on which the product is 

mounted for display or sale; 

c) expressed on a display in the place where the product is sold; 

d) made in the course of selling the product to the ultimate consumer; 

e) contained in or on anything that is sold, sent, delivered, transmitted or in any other 

manner made available to a member of the public. 

 

(3) Where the enterprise referred to in subsection (2) is outside of The Bahamas, the 

representation shall be deemed to be made – 

a)  in a case described in subsection (2) (a), (b) or (e), by the enterprise that imported 

the product; and 

b) in a case described in subsection (2) (c), by the enterprise that imported the display 

into The Bahamas, 

 

(4) Subject to subsection (3) and this subsection, every enterprise that, for the purpose 

of promoting, directly or indirectly, the supply or use of any goods and services or any 

business interest, supplies to a wholesaler, retailer or other distributor of goods or services, 

any material or thing that contains a representation of a kind referred to in subsection 

(1) shall be deemed to have made that representation to the public. 

 

 

75. An enterprise shall not, for the purpose of promoting, directly or indirectly, the 

supply or use of any goods or services or any business interest, make a representation to 

the public that a test as to the performance, efficacy, or length of life of the goods has 

been made by any enterprise or publish a testimonial with respect to the goods or 

services, unless it can establish that- 

 

a) the representation or testimonial was previously made or published by the 

enterprise by which the test was made or the testimonial was given, as the case may 

be; or 

 

b) before the representation or testimonial was made or published, it was approved 

and permission to make or publish it was given in writing by the enterprise which made 

the test or gave the testimonial, as the case may be, and it accords with the 

representation or testimonial previously made, published, or approved.  
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76. An enterprise shall not supply any product at a price that exceeds the lowest of 

two or more prices clearly expressed by him or on his behalf, in respect of the product 

in the quantity in which it is so supplied at the time at which it is so supplied – 

 

a) on the product, its wrapper or container; 

 

b) on anything attached to, inserted in, or accompanying the product, its wrapper 

or container or anything on which the product is mounted for display or sale; or 

 

c) on a display or advertisement at the place at which the product is purchased. 

 

77. (1) For the purpose of this section, “bargain price” means a price – 

 

a) that is represented in an advertisement to be a bargain price by reference to an 

ordinary price or otherwise; 

 

b) so represented in an advertisement, that a person who reads, hears or sees the 

advertisement would reasonably understand to be a bargain price by reason of the 

prices at which the goods or services advertised or like goods or services are ordinarily 

sold. 

 

(2) An enterprise shall not advertise at a bargain price, goods, or services which it does 

not supply in reasonable quantities having regard to the nature of the market in which 

it carries on business, the nature and size of the business carried on by it and the nature 

of the advertisement. 

 

(3) Subsection (2) does not apply where the enterprise that is advertising proves that- 

 

a) it took reasonable steps to obtain in adequate time, a quantity of the product that 

would have been reasonable having regard to the nature of the advertisement, but 

was unable to obtain such quantity by reason of events beyond its control that it 

could not reasonably have anticipated; 

 

b) it obtained a quantity of the product that was reasonable having regard to the 

nature of the advertisement, but was unable to meet the demand therefor because 

that demand surpassed its reasonable expectations;  

 

c) after it became unable to supply the product in accordance with the 

advertisement, it undertook to supply the same product or equivalent product of 

equal or better quality at the bargain price and within a reasonable time to all 

persons who requested the product and who were not supplied therewith during the 

time when the bargain price applied and that it fulfilled the enterprise; and 
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d) it took all reasonable steps to remove all the advertisements stating that the good 

or service was available at a bargain price once it became aware that it would not 

be able to supply that good or service in reasonable quantities at that price. 

 

(4) An enterprise that advertises goods or services for sale or rent in a market shall not 

during the period and in the market to which the advertisement relates, supply goods 

or services at the price that is higher than that advertised, unless the advertisement- 

 

a) appears in a catalogue or other publication in which it prominently stated that the 

prices contained therein are subject to error if the enterprise establishes that the 

price is in error; 

 

b) is immediately followed by another advertisement correcting the price mentioned 

in the first advertisement. 

 

(5) For the purposes of subsection (4), the market to which an advertisement relates shall 

be deemed to be the market to which it could reasonably be expected to reach, unless 

the advertisement defines market specifically by reference to a geographical area, 

store, sale by catalogue or otherwise. 

 

 

78.  (1) A person that has infringed any of the provisions under this Part shall be liable 

[upon summary conviction] to a fine not exceeding 1 million dollars. 

 

(2) The provisions under Part IV shall apply mutatis mutandis for the investigation and 

determination of a matter under this Part. 

 

 

 

PART VIII: ORDERS OF COURT 

 

79.  (1) A person that has suffered loss or damage or is likely to suffer loss or 

damage, by reason of an infringement of the provisions under Part III, Part V or Part VII 

may seek, as the case may warrant: 

 

(a) an order for compensation which shall not exceed twenty per cent of the annual 

turnover of the enterprise or enterprises that has/have engaged in the prohibited or 

restrictive trade practice;  

(b) an order for divestiture of shares or assets; 

(c) a cease and desist order; 

(d) an ex parte order for the entry and search of premises for the purpose of inspecting 

and seizing any evidence that shall be removed from the defendant’s custody and 

held in the custody of the court; 

(e) an order for the payment of a fixed penalty; or 

(f) a combination of any of the orders stated in any of paragraphs (a) to (d). 
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(2)  For greater certainty, the Court shall not issue injunctive remedies, in connection 

with proposed mergers. 

(3) In determining the level of compensation under subsection (1)(a), the Court shall 

consider the following factors- 

 

a) the nature, duration, gravity, and extent of the infringement; 

b) the extent of damage or loss suffered by any person as a result of the infringement;  

c) the degree to which the infringing party cooperated with the Commission during the 

investigation; 

d) the circumstances of the infringement; 

e) whether the infringing party has previously engaged in the infringing conduct 

complained of or any other infringement of this Act. 

 

 

80. (1) Subject to the provisions of this Act, the Court may grant an order upon the 

application by the Commission, if it is satisfied that an enterprise has contravened any 

of the provisions of this Act.  

 

 

(2) Where the circumstances warrant it, upon application by the Commission, the Court 

may grant a without notice order for the entry and search of premises for the purpose 

of inspecting and seizing any evidence that shall be removed from the defendant’s 

custody and held in the custody of the Court. 

 

81. Where the Commission applies to the Court for an order under section 80(1), 

requiring disposal of assets or dissolution of a completed or partially completed merger, 

the Court may provide that the order be rescinded or varied, if within a time specified, 

a change has effected in the market which has resulted in or is likely to result in the 

merger being less likely to give rise to unfair competition or adversely impact the interests 

of consumers or the economy. 

  

82.  An order for compensation or a divestiture of shares or assets made in 

connection with a proposed merger may be varied or rescinded by the Court, upon 

application by the enterprise against whom the order was made, if the Court is satisfied 

that the applicant has sufficiently demonstrated that the conditions for variation or 

rescinding of the order are met. 
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83. Pursuant to section 68(4) the Commission may apply to the Court for an order to 

revoke an authorisation of a merger with conditions issued under section 68(1)(c).  

 

 

 

84. (1) Any enterprise that is aggrieved by a finding of the Commission may, within 

fifteen days after the date of that finding appeal to the Court.  

 

(2) The Court may- 

a)  confirm, modify, or reverse the Commission’s finding or any part thereof; or 

b)  direct the Commission to reconsider, either generally or in respect of any 

specified matters, the whole or any specified part of the matter to which the appeals 

relates. 

 

(3) In giving any direction under this section the Court shall advise the Commission of its 

reasons for doing so, and direct the reconsideration of the whole or any part of the 

matter that is referred for reconsideration. 

 

(4) In reconsidering the matter, the Commission shall have regard to the Court’s reasons 

for giving a direction under subsection (2) and the Court’s direction under subsection 

(3). 

 

85. Where an appeal is brought against any findings of the Commission, any 

directions, order pending or order of the Commission that is based on such findings shall 

remain in force pending determination the determination of the appeal, unless the 

Court otherwise orders. 

 

 

86. (1) Except as otherwise provided in this Act, every enterprise that engages in 

conduct which constitutes – 

 

a) a contravention of any of the obligations or prohibitions imposed in Parts III, Part 

IV, Part V, Part VI or Part VII, 

b) aiding, abetting, counselling, or procuring the contravention of any such 

provision, 

c) inducing by threats, promises or otherwise, the contravention of any such 

provision, 

d) being knowingly concerned in or party to any such contravention, or 

e) conspiring with any other person to contravene any such provision, 

is liable in damages for any loss caused to any other person by such conduct. 

 

(2) An action under subsection (1) may be commenced at any time within three years 

from time to time when the cause of action arose. 
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PART IX: APPLICATION FOR AUTHORISATION 

 

87. (1). Subject to subsection (2), any person who proposes to enter into or carry out 

an agreement or class of agreements under section 14(1) or section 14(4), to engage in 

an agreement which, in that person’s opinion, is an agreement affected or prohibited 

by this Act, may apply to the Commission for an authorisation to do so. 

 

(2) The Commission may, in relation to an application under subsection (1) – 

 

(a) notwithstanding any other provision of this Act, if it is satisfied that the agreement is 

likely to promote the public benefit, grant an authorisation subject to such terms and 

conditions as it thinks fit and for such time as the Commission may specify; or 

 

(b) refuse to grant an authorisation and in that case, shall inform the applicant in writing 

of the reasons for refusal. 

 

88. (1) A person may apply for authorisation of an agreement by filing an application 

in the prescribed Form, which shall be accompanied by the prescribed fee under 

section 7(3). 

 

(2) A person may only apply for authorisation if the aggregate market shares of the 

parties to the agreement for which the authorisation is sought exceed 25 per cent of 

the shares of the relevant market. 

 

(3) Upon receiving an application under subsection (1), the Commission shall where- 

 

a) the application is materially incomplete, advise the applicant of any further 

information required before the application may be considered; or 

 

b) the application does not specify a specific agreement or class of agreements, 

 

require the applicant to state more specifically the authorisation sought before the application is 

considered. 

 

(4) Where the applicant- 

 

a) does not respond to the Commission within thirty working days, the application shall be 

deemed to have been abandoned by the applicant, and the filing fees paid by the applicant 

shall be forfeited to the Commission; or 

 

b) responds to the Commission, but does not, to the satisfaction of the Commission, meet 

the requirements set out in the form as issued under subsection (1), the Commission may, by 

issuing a new version of the prescribed form to the applicant, stipulate any further information, 

or clarification required before the application is considered. 
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(5) Where application is deemed to have been abandoned under subsection (4)(a), the 

Commission may close its file on that application without making a decision to grant or refuse 

an authorisation under section 87(2). 

 

(6) Any person who supplies information makes submissions, comments, or subsequently 

submits further information to the Commission in the course of the same proceedings shall be 

required to clearly identify any material which the person considers to be confidential on the 

prescribed Form. 

 

(7) Before granting or revoking an authorisation under section 87(2), the Commission- 

 

a) shall publish a notice of the application for an authorisation, or of its intention to 

grant or revoke that authorisation; 

 

b) shall give interested parties thirty working days from the date of that notice to 

make written representations as to why the authorisation should not be granted or 

revoked; 

 

c) may request further information from any person who submits a representation in 

response to a notice published under section 90(7)(a) and may conduct an 

investigation into the agreement or class of agreements concerned.  

 

(8) The provisions on investigation under Part IV shall apply, with such modifications as the 

circumstances way require, to applications for authorisation under this section. 

 

(9) The Commission shall, by published notice, give notice of any authorisation granted, 

refused, or revoked under section 87(2). 

 

(10) Upon publishing the notice under subsection (9), the Commission shall provide written 

reasons for its decision. 

 

(11) Where the Commission grants an authorisation certificate under section 89(2), the 

certificate granted shall be in the prescribed Form. 

 

(12) Where the Commission revokes an authorisation under section 89(3), the notice of 

revocation shall be in the prescribed Form. 
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89. (1) Where the Commission is contemplating revoking an authorisation granted 

under section 87(2) , the Commission shall advise, in writing, the person concerned of 

the intention to do so, as well as publishing the notice required under section 88(9). 

 

(2) The Commission may request further information from- 

 

a) the person concerned; or 

 

b) any person who submits a representation in response to a notice published in 

terms of section 88(9). 

 

(3) After considering any submissions or other information received in relation to the 

proposed revocation, the Commission shall- 

 

a)  revoke the authorisation by issuing to the person concerned a notice of 

revocation in the prescribed Form, or 

 

b) confirm the authorisation as previously granted, in writing to that applicant; 

 

and give written reasons for its decision, as well as publish the notice required by section 

88(9).  

 

90. Pursuant to section 7(3), the Commission may set a fee for the processing of an 

application for authorisation. 

 

 

 

91.   Applications for authorisations shall be received by the Director General, 

processed, and assessed by the Directorate for Competition and shall be submitted to 

the Director General for final approval. 
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PART X: PROCEDURES FOR SETTLEMENT OF AN INFRINGEMENT13 

 

 

92.  1) The Commission may, with the approval of the Court, give to any person who 

has committed an infringement of this Act (or of any regulations or orders made 

thereunder), a notice in the prescribed Form, offering that person immunity or partial 

immunity from enforcement proceedings in exchange for the payment of a fixed 

penalty to be prescribed by the Commission and enforced by the Court.  

 

(2) Upon the grant of immunity under subsection (1), no person to whom a notice has 

been given shall be subject to enforcement proceedings if the fixed penalty is paid in 

accordance with subsection (1) and by the date specified in that notice. 

 

(3) Where a person is given a notice under subsection (1), enforcement proceedings 

shall not be taken against that person for the infringement until the expiration of 15 days 

following the date of the notice or such longer period as may be specified in the notice. 

 

(4) Payment of a fixed penalty under this section shall be made by the date specified 

in the notice, and the Commission shall issue a certificate in that behalf, which shall be 

conclusive evidence of the facts stated therein. 

 

(5) A notice under subsection (1) shall – 

 

(a) specify the infringement alleged; 

 

(b) give such particulars of the infringement as are necessary for giving reasonable 

information of the allegation; 

 

(c) state- 

 

                                                           
 

13 Competition authorities may use their enforcement powers (to investigate, prosecute and fine) an enterprise that infringes the competition 

legislation. However, there is an alternative approach which allows for the negotiation of a settlement. It is like an alternative form of dispute 

resolution and is commonly found in all modern competition regimes. However, it is usually the case that these modern regimes (like the 

European Union) do not detail their settlement rules in the legislation because neither the law nor the legal system warrants such a 

legal/formal approach. However, the Common Law approach requires a more formal system of including rules on settlement in the primary 

law and the European approach should not be copied/pasted as it is not appropriate in the legal context of The Bahamas. A negotiated 

settlement tends to become the procedure of choice to resolve certain cases, typically cartel cases. Cartel cases are one of the easier 

ones and certainly one of the cheaper ones to prosecute, especially where there is a whistle-blower involved. These types of cases help 

the Commission to achieve greater results in fewer years as the cases are without full investigation and/or trial in jurisdictions where they are 

available. According to the OECD: “Negotiated settlements will work best if a competition authority establishes a reputation of being 

consistent and fair in settlement negotiations, and both sides understand that they must act in good faith. Procedures governing settlements 

should be transparent and predictable, while also allowing for certain flexibility as the value of a party’s cooperation can vary from case 

to case. They should also provide certainty.” As a result, the Consultant has included a detailed approach to achieving settlements in 

competition cases in The Bahamas. 

Settlement 

of an 

Infringemen

t     



Government Gazette, DD/MM/YY No. [xx] 

 LAY MAN’S DRAFT The Bahamas Fair Competition Act 

 

 

Page 61 of 81 

 

(i) the period during which proceedings will not be taken in accordance with subsection 

(3); 

(ii) the amount of the fixed penalty, the authorised officer to whom and the address at 

which the fixed penalty shall be paid. 

 

(6) If any proceedings are brought against any person for an infringement under this 

Act, or any regulation or order made thereunder, it shall be a defence if the person 

proves that the infringement with which he is charged has been granted immunity under 

this section. 

 

(7) If the Commission withdraws a notice issued under subsection (1), after payment of 

the fixed penalty, the amount shall be refunded, and all liability discharged. 

 

(8) The Commission may, by published notice, set a time limit within which persons may 

make an application for the settlement of an infringement. 

 

(9) An application for the settlement of an infringement may be made by completing 

and submitting the prescribed Form to the Commission within the time limit prescribed 

by the Commission under subsection (8). 

 

(10) The Commission shall not be obliged to take into account an application under 

subsection (9) which is received after the expiry of the time limit set by the Commission 

under subsection (8). 

 

(11) Parties who apply to settle an infringement shall be informed by the Commission 

of: 

 

a) the legal case against them; 

 

b) the evidence it will or would have outlined in the Case Report; 

 

c) non-confidential versions of any specified accessible document listed in the case 

file at that point in time, in so far as a request by the party is justified for the purpose of 

enabling the party to ascertain its position regarding a time period or any other 

particular aspect of the offence; and; 

 

d) the range of commitments and enterprises they will have to undertake to qualify 

for a grant of immunity; 

 

d) potential remedies. 

 

(12) The information in subsection (11) shall be held confidential, except where the 

Commission has given a prior explicit exemption for disclosure. 
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(13) Before the Commission sets a time limit for the enterprises to make their 

submissions, the enterprises concerned shall be entitled to have the information in 

subsection (11) disclosed to them in a timely manner. 

 

(14) The Commission shall, by notice, set a time limit within which the enterprises must 

make their submissions, which shall be in writing and  include- 

 

a) a commitment to follow the procedures governing the grant of immunity; 

 

b) an outline of the commitments they have consented to under the terms of the 

grant of immunity; 

 

c) acknowledge that their infringement is an offence under the Act as well as their liability; 

 

d) an agreement to all the terms and conditions governing the grant of immunity 

 

(15) When the Commission is in receipt of the enterprise’s submissions and the 

conditions for the grant of immunity have been undertaken, the Board shall issue a 

decision determining the grant of immunity and shall apply to the Court for an order 

enforcing the grant of immunity. 

 

(16) The Commission may decide at any time during the procedures to settle the 

infringement, to discontinue proceedings altogether in a specific case or with respect 

to one or more of the enterprises involved, if it considers that procedural efficiencies are 

not likely to be achieved. 

 

93.  Where the Board proposes to give a direction to impose an order or penalty 

under this Part  against an enterprise, it shall do so in accordance with the relevant 

provisions for remedying conduct as set out under this Act.  

 

 

 

94. (1) The Board, in making a decision to impose a fine, shall have regard to- 

 

a) the nature and extent of non-compliance or violation; 

 

b) the duration of the conduct; 

 

c) the wrongly gain or unfair advantage derived as result of the non-compliance or 

violations; 

 

d) the degree of harassment caused to any person as a result of the non-

compliance or violation; 

 

e) the repetitive nature of the non-compliance or violation; and 
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f) the annual turnover of the enterprise found to be in breach of the Act. 

 

(2) The annual turnover referred to in section 94(1)(f) shall be the total sales of goods 

or services made by the enterprise in- 

 

a) the last full business year of its participation in the infringement; or 

 

b) the year reflected in the last audited accounts of the enterprise. 

 

(3) Where the figures made available by an enterprise are incomplete or not 

reliable, the Board may determine the value of the sales or services of that enterprise on 

the basis of the partial figures it has obtained and any other information which it regards 

as relevant and appropriate. 

 

(4) The value of sales shall be determined before deduction of VAT and other taxes 

directly related to the sales. 

 

95. (1) In determining the level of fines that shall be set pursuant to a settlement the 

Commission shall in its discretion consider whether- 

 

a) there are aggravating factors warranting an increase in the amount of the fine 

otherwise applicable; or 

 

b) there are mitigating factors warranting can decrease in the amount of the fine 

otherwise applicable. 

 

(2) An aggravating factor under subsection (1)(a) includes, but is not limited to: 

 

a) repeat offending; 

 

b) ring leading; 

 

c) obstruction of an investigation; 

 

(3) A mitigating factor under subsection (1)(b) includes: 

 

a) limited role in the infringing conduct; 

 

b) conduct encouraged by legislation; 

 

c) the level of cooperation of the infringing enterprise with the Commission prior to and 

during the investigation; 
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(4) The Commission may publish in a notice the terms and conditions upon which leniency 

is applied in the calculation of a fine. 

 

 

 

PART XI: APPLICATION FOR ISSUANCE OF ADVISORY OPINIONS 

 

96. 96(1) Any person may, in accordance with this section, apply to the Commission in the 

prescribed form and manner, including the submission of supporting documents and 

accompanied by the prescribed fee, for a binding written advisory opinion regarding the 

application of one or more provisions of this Act. 

 

(2) An application for an advisory opinion under subsection (1) shall be submitted to the 

Directorate for Competition for determination by the Director General, and shall contain – 

 

a) the name of the applicant; 

 

b) the business address of the applicant; 

 

c) a brief narrative of the effect of the business conduct; 

 

d) the signature of any authorised representative of the enterprise; 

 

e) such other particulars as are relevant to the proposed business conduct; and 

 

f) any other information that the Commission may consider necessary. 

 

(3) An enterprise may where it wishes to propose a course of action to the Commission to 

address any concern that has arisen, or is likely to arise during an investigation, apply to the 

Commission for an advisory opinion. 

 

(4) An application to undertake a course of action under subsection (3) shall contain- 

 

a) the name of the applicant; 

 

b) the business address of the applicant; 

 

c) a succinct narrative of the alleged contraventions of the Act; 

 

d) the signature of any authorised representative of the enterprise; 

 

e) such other particulars as are relevant to the enterprise; and 

 

f) any other information that the Commission may deem necessary. 
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(5) Where, at any time after receipt of an application under subsections (1) and (3), the 

Commission is satisfied that the matter raised in the application is directly and substantially 

similar to a previous application, it may consolidate two or more similar applications for 

consideration. 

 

PART XII: OTHER INVESTIGATIONS, STUDIES, AND INQUIRIES14 

 

97. (1)  There is established a Market Studies and Research Division of the 

Commission.  

 

(2) The Market Studies and Research Division shall be chaired by a Chairman of the 

Committee for Market Studies and Research appointed from among the Board of 

Commissioners and shall be comprised of staff of the Commission and such other 

persons of character and integrity, and to be qualified as having had extensive and 

relevant professional expertise in trade, competition law, finance, economics, 

accounting, business management or science. 

 

(3) The types of investigation under this Part may relate to- 

 

a) impediments to competition which may exist in any economic sector; or 

 

b) the policies, procedures, and programmes of regulatory bodies so as to assess    

their effect on competition. 

 

(4) The investigations under this Part may be ordered by- 

 

a)  the Commission; or 

 

b) the Minister; or 

 

                                                           
 

14 Sector and market studies are not the same as the enforcement procedure which is intended to prosecute anticompetitive conduct. 

Instead, they enable the competition authority to conduct enquiries into the status of competition on the market even where there is no 

suspicion of anticompetitive conduct.  The Commission can therefore take a take a proactive and not just reactive role to competition 

enforcement.  This means that the Commission through its market study initiatives will seek out ways in which to better secure adherence to 

the rules of competition by the business community (and not just execute enforcement action when a complaint is filed). The rules of 

procedure for these sector studies may differ from the rules to conduct an investigation of infringing conduct.  

Studies and 

Market Inquiries    



Government Gazette, DD/MM/YY No. [xx] 

 LAY MAN’S DRAFT The Bahamas Fair Competition Act 

 

 

Page 66 of 81 

 

98.   (1) The Directorate for Competition shall keep a record of all ideas and 

proposals for new inquiries. 

 

(2) The ideas and proposals may originate from complaints sent to employees of the 

Commission or from the Commissioners. 

 

(3) The Director General shall provide the Chairman of the Committee for Market 

Studies and Research with a brief assessment of all issues and proposals appearing to 

have a value for purposes of study including- 

 

a) potential benefits of the study; 

 

b) possible cost of the study; and 

 

c) possible duration of the study. 

 

(4) The Chairman of the Committee for Market Studies and Research shall, in 

consultation with the Director General make recommendations to the Commission, on 

the studies that are most valuable having regard to the criteria set out in the strategy 

paper made under this Act. 

 

(5) The Commission may decide on what studies to initiate, taking into consideration- 

 

a) any expectations of the study likely to be proposed by the Minister or other 

regulatory body; 

 

b) the existing work load of the Commission; or 

 

c) the current resource position. 

 

(6) After the study has been authorised by the Commission, the Chairman of the 

Committee for Market Studies and Research shall draw up detailed Terms of Reference 

for approval by the Committee for Market Studies and Research. 

 

(7) On approval by the Committee for Market Studies and Research under section 

100(6), the Committee for Market Studies and Research shall appoint a team from 

among its members to carry out the study and shall make use of external specialists 

where appropriate. 

 

(8) The members of the team referred to in section 100(7) shall be able to handle 

economic and legal issues that are likely to arise including the economic issues outside 

the field of competition law and policy. 
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99. (1) Where a market study is initiated by the Minister, the Minister in advance, may 

consult the Commission about the possible subject-matter and scope of the study. 

 

(2) The Director General shall direct the Chairman of the Committee for Market 

Studies and Research to determine the Commission’s views on the issue and convey 

them to the Ministry for directions. 

 

(3) Where the Minister has given directions to the Commission, the Chairman of the 

Committee for Market Studies and Research and, with the approval from the Director 

General, shall draw up the Terms of Reference based. 

 

(4) On approval by the Committee for Market Studies and Research, the Chairman 

of the Committee for Market Studies and Research shall appoint a team from among its 

members to carry out the study and shall make use of external specialists where 

appropriate.  

 

100.  Where a market study requires production of documentary evidence or the 

summoning of persons for the purpose of giving evidence the provisions of section 21, 

section 22, section 23 and section 24 shall apply mutatis mutandis to the investigations 

conducted under this Part. 

 

 

 

101. (1) The Committee for Market Studies and Research shall issue by notification 

published in the Gazette, a nationwide newspaper and in such other manner as it may 

determine to the effect that an inquiry pursuant to this section has been constituted. 

 

(2) The inquiry under this section shall be carried out involving investigation using an 

explicit methodological framework to be prescribed by the Commission. 

 

(3) The Terms of Reference of the inquiry may require a team to consider certain 

impediments to competition and examine their effects on competition and any other 

economic benefits. 

 

(4) The data and views that have been sought at this point shall therefore need to 

be sufficient to provide the basis for writing the final report and hence enough to support 

eventual conclusions. 

 

(5) The methods used at this stage of an inquiry shall be a combination of 

questionnaires and meetings. 

 

(6) An investigatory framework shall be worked out to determine as far as possible 

what evidence to seek and how each part of that evidence is to be used in the ultimate 

analysis. 
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(7) The questionnaires shall cover the whole range of evidence that is needed. 

 

(8) When designing the questionnaires, it shall be ensured that all main areas 

contributing to the planned analysis are included. 

 

(9) A plan of operations shall be drawn up to set out the work processes to be 

undertaken on a periodic basis and to integrate the work on questionnaires with the 

arrangement of meetings. 

 

102. (1) The study team carrying out a market study under this Part, in the light of data 

collected, shall- 

 

a) take into account any modifications decided in the review; 

 

b) revise the findings; and 

 

c) draw up a plan of operations for further study. 

 

(2) In this Part, the study team shall- 

 

a) identify and evaluate effects on competition together with any other economic 

or technical effects arising from the behaviour or arrangements under scrutiny; 

 

b) consider what shall be the effect of changes designed to eliminate or reduce 

any adverse effects on competition that had been identified; attempt to carry out some 

analysis of the effects of those changes in addition to collecting a range of views; 

 

c) seek the views of experts in the relevant field as well as those of the interested 

parties; and 

 

d) seek the views of the relevant government departments. 

 

 

103.   (1) The study team shall discuss the nature and contents of the final report to 

be produced which shall cover- 

 

a) the effects on competition arising from the behaviour or arrangements under 

scrutiny; 

 

b) any other economic or technical effects of that behaviour or those 

arrangements; 

 

c) changes that might be made to eliminate or reduce the adverse effects on 

competition; 
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d) the implications of those changes; and 

 

e) the views of experts, interested parties and government departments on those 

changes and their possible implications. 

 

(2) The Chairman of the Committee for Market Studies and Research shall consider 

the report and then send it to the Commission with recommendations about the 

conclusions to be drawn from the report and any further investigation that the 

Commissioners might themselves undertake. 

 

(3) The Commission shall then consider- 

 

a) the conclusions that it wishes to draw about the competition effects; 

 

b) the conclusions that it wishes to draw about other economic and technical 

effects; 

 

c) an assessment of overall impact; 

 

d) the range of possible changes that it wishes to explore; and 

 

e) the preliminary thinking on the likely impact of such changes. 

 

(4) Where the Commission wishes to explore a wider range of possible changes than 

has been covered in the team’s report or to go further in any other way, the Commission 

shall instruct the relevant head of the team to carry out further investigation that is 

required. 

 

(5) The Commission shall determine what meetings it wishes to hold with a view to 

ensure it has the opportunity to explore the key issues and that interested parties have 

been able to express their views direct to the Commission. 

 

(6) Where any further investigation required by the Commission has been carried out 

and the round of meetings with interested parties completed, the Commission shall 

meet to discuss conclusions and recommendations. 

 

(7) Where the study was initiated by a regulatory body, the Commission shall meet 

representatives of the regulatory body to discuss conclusions and recommendations in 

order to minimise any areas of disagreement between the two bodies. 

 

(8) With the assistance of the head of the study team, the Chairman of the 

Committee of Market Studies and Research and the Commission shall set out a final 

report, providing- 

 

a) the necessary facts and reasoning; 
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b) the conclusions they have reached on the economic study, and if relevant, 

technical impact of the behaviour or arrangements under scrutiny; and 

 

c) any recommendations that they may wish to make. 

 

(9) The Chairman of the Committee for Market Studies and Research shall- 

 

a) publish the report; and 

 

b) ensure that the requirements regarding confidentiality of material have been 

complied with, provided that where a matter is contentious, it shall be referred to the 

Chairman who shall decide on behalf of the Commission what to be excluded from the 

report on these grounds. 

 

(10) Where the study was initiated by the Minister, the report shall be made available 

to the Minister within the period of time allowed for the study by him. 

 

11) The handing over of the report by the Commission to the Minister shall also allow 

a reasonable period of time before the 

 intended date of publication. 

 

(12) Where the study was initiated by a regulatory body, the report shall be made 

available to that body within a reasonable period of time before publication. 

 

 

 

PART XIV: PUBLICATIONS 

 

104.  (1) Where the Commission is required to issue a notice to a party under any 

provision of the Act, the notice shall contain- 

 

a) the name of any person directly affected by the notice; 

 

b) the file number assigned by the Commission to the relevant matter; 

 

c) the provision of the Act under which the notice is required; 

 

d) a brief and concise description of the nature of the relevant matter; 

 

e) where the notice invites submissions, the last date on which submissions may be 

received; 

 

f) where the notice reports a decision- 
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i) a brief and concise description of the nature of relevant decision; 

 

ii) a statement indicating whether reasons for the decision have been published, 

and if so, how a copy of those reasons may be obtained; 

 

iii) a statement of any right of review of, or appeal from that decision, including the 

period during which a review or appeal may be lodged.; and 

 

(2) the name, address, and contact numbers of the person in the Commission 

responsible for publishing the notice. 

 

105. (1) The Commission shall publish every decision which it makes pursuant to this 

Act. 

 

(2) A copy of the published decision shall be placed in the Public Register. 

 

(3) Before publication of any report on a case, the Commission shall ensure that the 

requirements and procedures regarding confidentiality of the material have been 

complied with. 

 

(4) The information declared as confidential in the decisions shall be separated from 

the ones to be published and shall be stored at the place of keeping confidential 

information at the Commission’s office. 

 

(5) Where a matter is contentious, it shall be referred to the Board of Commissioners 

who shall decide on behalf of the Commission what shall be excluded from the report. 

 

(6) The report under this section shall contain- 

 

a) the names of the parties; 

 

b) the key facts and arguments of the case; 

 

c) the particular reasoning behind each of the decision; 

 

d) the terms of any compliance orders or agreements; and amount of fine, if any. 

 

(7) In any case where adverse findings have been reached, publication should only 

take place after the decisions of the Board of Commissioners have been implemented. 
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106. (1) There shall be a Public Register of the Commission, which shall be available 

for inspection by the public at all times during working hours. 

 

(2) An officer within the Commission shall be responsible to maintain the Public 

Register. 

 

(3) The materials to be maintained in the Public Register shall be obtained from all 

divisions of the Commission and shall be regularly updated. 

 

(4) The Public Register shall contain copies of- 

 

a) all formal decisions made in respect of infringement committed under section 

the Act; decisions to grant or refuse to grant authorisations under the Act and decisions 

to make or refuse to make an order under the Act; 

 

b) the reasons for granting or refusing authorisations or orders referred to under 

paragraph (a); 

 

c) such other decisions and information as the Commission may determine from 

time to time; 

 

d) significant reports and studies; 

 

e) subsidiary instruments in the form of orders or Rules of procedure made by the 

Commission; 

 

f) adopted code of conduct or amendment to a code of conduct; 

 

g) any other information as the Commission may determine from time to time. 

 

 

 

 

 Public 
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PART XV: GENERAL 

 

107.  (1) In setting time limits under this Act the Commission shall- 

 

a) have regard both to the time required for the preparation of the submission and 

to the urgency of the case; and 

 

b) take account of the working days as well as public holidays. 

 

(2) Where the Commission considers appropriate and upon reasonable request 

being made to it before the expiry of the original time-limit, it may extend time-limits. 

 

108.  The Commission may make Guidance Notes, Notices and Forms for purposes of 

providing guidance or directions, as the case may be, for simplified explanations or 

proper implementation of this Act. 

 

 

 

109. (1) The Commission may prohibit the publication or communication of any 

information furnished or obtained, documents produced, obtained, or tendered, or 

given to the Commission in connection with the Commission’s operations. 

 

(2). A person who publishes or communicates any information, documents or evidence, 

the publication of which is prohibited under section 113(1) is guilty of an offence and 

liable on summary conviction to a fine upon conviction to a fine not exceeding one 

million dollars or to imprisonment for a period not exceeding twelve months or to both 

such fine and such imprisonment. 

 

110. (1) The Commission and every person concerned or employed in the 

administration of this Act shall regard as secret and confidential, all documents, 

information or matters disclosed in the administration of this Act except those disclosures 

which the Commission considered necessary in the discharge of its functions. 

 

(2) It shall be an offence for any person in the service of the Commission to disclose to 

any other person who is not in the service of the Commission, any trade secret of any 

enterprise which may come to his or her knowledge in the course of discharging his or 

her duties under this Act. 

 

(3) A person who commits an offence under this section is liable on summary conviction 

to a fine not exceeding one million dollars and to imprisonment for a period not 

exceeding six months. 
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111. The Commission may if necessary, make regulations, to bring this Act into 

conformity with- 

 

a)  the Revised Treaty or with accepted commercial practice within the CARICOM; 

b) other regulations established under a Treaty that has been incorporated into the laws 

of the Bahamas. 

 

112.  The Commission may, with the approval of the Minister, make regulations relating 

to any matter referred to in this Act. 

 

________________ 
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SCHEDULE ONE 

 

 
Section Purpose of Form Form Number Conditions 

 

 File a Complaint   

 Confidentiality 

Claims 

  

 Application for 

Hearing 

  

 Third Party 

Application for 

Hearing 

  

 Commission Summon 

to Hearing Form 

  

 Application for 

Settlement of an 

Infringement 

  

 Application for 

Merger 

Authorisations 

  

 Application for 

Authorisation of an 

Agreement 

  

 Confidentiality 

Claims 

  

 Authorisation 

Certificate 

  

 Revocation of 

Authorisation 

  

 Refusal of 

Authorisation 

  

 Notice of Revocation 

of Authorisation 

  

 Notice Re 

Application for 

Authorisation of 

Merger  

  

Copies of the above and other forms are available on the Commission’s website 

 

 

*** 
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